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IN THE 
I 

United States Court of Appeals 
i i 

Fob the District of Columbia. 

No. 9292 

ALICE MARTENS YOUNG, Appellant, 

v ▼ • I I 

CLINTON P. ANDERSON, Secretary of Agriculture off the 
United States, et al., Appellees. 

Appeal From Order and Judgment of the District Court 
of the United States for the District of Columbia, j 

i i 
— 

i 

i 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

On June 28, 1945, appellant, individually, and also on 

behalf of herself and others as a class, filed Complaint for 
prohibitory injunction, mandatory injunction, determiha- 
tion of title, and other relief, against Claude R. Wickard, 
Secretary of Agriculture of the United States, and seyen 

l 

i 
I 
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other officials of the Department of Agriculture, all at 
Washington, D. C. (Tr. 102-104; App. 72); and on July 12, 
1945, in the same capacity, filed Amended Complaint in the 
same form, except that defendant Clinton P. Anderson, Sec¬ 
retary of Agriculture, was substituted for defendant Claude 
R. Wickard, Secretary of Agriculture, who resigned June 
30, 1945. 

The Appendix (2 to 17) carries fully the text of the 
Amended Complaint, and also (18 to 52) all pertinent 
portions of its exhibits. 

On September 12, 1945, appellees moved to dismiss the 
Amended Complaint on the ground, among others, that 
this action was in effect a suit against the United States 
which had not consented to be sued (App. 53, 56). 

Hearing on such Motion took place on January 14, 

1946, (the proceedings appearing in the Appendix, 54 
to 70), the Court ruling specifically as follows: 

“It is the opinion of this Court that in essence this 
action is an action against the United States, because 
the plaintiff seeks to void a paper title acquired, or 
record title acquired, heretofore by the United States; 
and on the authority of the Safety Appliances case, 
which is the latest expression of the Courts on this 
point, this action should be dismissed. 
“The motion to dismiss the Complaint is granted 
wholly on the ground that this is an action against 
the United States’’ (App. 70). 

Thereafter, and on January 16, 194(5, Order was entered 

sustaining appellees’ Motion to Dismiss, and dismissing 
the Amended Complaint (App. 71). It is from such Order 
and Judgment of January 16,1946 that this appeal is taken 
(App. 71); and this Court has jurisdiction under the pro¬ 
visions of Section 101, Chapter 1, Title 17, District Code, 
1940. 
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i 

STATEMENT OP THE CASE. 

(a) I 
For the purpose of a Motion to Dismiss, all of the ^ell- 

pleaded facts appearing in the Complaint are deemed tj> be 
true. Lukens Steel Co. v. Perkins, 70 App. D. C. 354,107 F. 
2d 627; U. S. ex rel Jump v. Ickes, 117 F. 2d 769j 73 
App. D. C. 141; Ickes v. Virginia-Color ado Development 
Corporation, 55 S. Ct. 888, 295 U. S. 639, 79 L. ed. 1^27, 

affirming 69 F. 2d 123, 63 App. D. C. 47; West, Secretary 
of Interior v. Lyders, 36 F. 2d 108, 59 App. D. C. 122; jOs¬ 
borne v. Osborne, 40 F. 2d 800 59 App. D. C. 288; Ickes v. 
Fox, 300 U. S. 82, 57 S. Ct. 412, 81 L. ed. 525, affirming 66 
App. D. C. 128, 85 F. 2d 294. State of Oklahoma v. F. 
Atkinson Co., 37 F. Supp. 93, 96, affirmed 313 U. S. 508, 

85 L. ed. 1487, 61 S. Ct. 1050. 
| 

(b) 
I 
I 

Under the Act of March 1, 1911, known as the We^ks 
Act, as Amended (36 Stat. 962, 963; 16 U. S. Code, Sec¬ 
tions 513-521) (App. 18-22), there was created the National 
Forest Reservation Commission, authorized to consider 
and pass upon such lands as might be recommended for 
purchase as provided in said Act, and also to fix prices! in 

such purchases. The Act authorizes and directs the Secre¬ 
tary of Agriculture to examine and recommend for pur¬ 
chase such lands within the watersheds of navigable streabis 
as in his judgment may be necessary to the flow of navigable 
streams or for production of timber, and to report his 
findings to the Commission, and authorizes the Secretary 
to purchase such lands as have been approved by the 
Commission at prices fixed by it (App. 18, 19). 

Subsequent to the passage of the Weeks Act as Amended, 
and during the year 1934, the then Secretary of Agricul¬ 
ture, through one F. A. Silcox, then Chief of the Forest 

Service, Department of Agriculture, indicated desire j to 

1 
I 
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acquire, in the name of the United States, under the pro¬ 
visions of the Weeks Act, certain lands located in the 
State of Mississippi owned by appellant, and also certain 
other lands located there, owned by the Miss-Wis Timber 

and Land Co., a Wisconsin corporation voluntarily dis¬ 

solved in April 1938, appellant at that time owning about 
40 per cent of its outstanding capital stock (App. 7, 3). 
In the ensuing related discussions, Silcox advised that ! 
unless appellant and the Company so sold, their lands 
would be taken by the United States through condemnation, 
and further that in such acquisitions in that area, all for- i 
mer owners would be treated equally in the matter of 
mineral rights, in that none would be permitted to reserve 
the same for longer than ten years (App. 7). As neither 
appellant nor said Company was financially able to enter 
into litigation with the United States, they decided to 
grant options for said lands as requested (App. 7). 
Recently it has been learned that certain other corporations 

and individuals whose lands in Mississippi were so 
acquired, were granted mineral reservations therein for 30, | 
50, or 100 years, or even in perpetuity (App. 7). 

(c) 
On March 11, 1935, the Miss-Wis Timber and Land 

Co. accordingly executed option to the Secretary of Agri¬ 

culture to purchase within twelve months thereafter, for 
the United States, 17,050 acres, more or less, owned by i 
that Company, located in Wilkinson County, State of 
Mississippi, at $3.60 per acre, with reservation in the 
grantor of mineral interests therein for a period of ten 
years from July 1, 1935 (App. 8). On March 25, 1935, 
the Department of Agriculture advised the Company that 
the National Forest Reservation Commission had ap¬ 
proved the transaction, and that therefore the Depart- i 

ment elected to purchase under the option, and that its 
Forest Service would proceed to accurate ascertainment 
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j 
i 

of the tract acreage and that payment would be made 

upon title approval by the Attorney General, “in accord¬ 
ance with the requirement of the Weeks Law, Act of 

March 1, 1911 (36 Stat. 961), and Acts amendatory 
thereof” (App. 8). 

«i) ; 

Appellant and her husband, Edward J. Young, on 
December 7, 1934, accordingly also executed option to the 

Secretary of Agriculture to purchase, within twelve months 
thereafter, for the United States, approximately 378 ^.cres 
owned by her in Franklin County, Mississippi, at !$2.25 
per acre, with reservation in the grantor of mineral inter¬ 
ests therein for ten years from July 1, 1934 (Apjj. 8); 
and on March 19, 1935, executed further like optiojn on 

approximately 1,098 acres in Wilkinson County, Missis¬ 
sippi, owned by her, at $3.75 per acre, with reservation 
of mineral interests therein for ten years from Jijly 1, 
1935 (App. 8); and on April 27, 1935, executed further 
like option on approximately 42 acres additional in j Wil¬ 
kinson County, Mississippi, owned by her, at $3.7^ per 
acre, with similar reservation of mineral interests thjerein 
for ten years from July 1, 1935 (App. 8). j 

(e) | 
Following exercise of the option of March 11, 11935, 

and on December 28, 1935, the Miss-Wis Timber! and 
Land Co. executed and transmitted deed for the United 
States, conveying 10,083.55 acres, more or less, of its land 
in Wilkinson County, Mississippi, with mineral interests 
reservation in itself for ten years from July 1, 1935 (jApp. 
9, 22-29). On June 19, 1936, and July 21, 1936, the Com¬ 
pany executed and transmitted further deeds foil the 
United States, conveying respectively 3,809.05 acres, jmore 
or less, and 857.46 acres, more or less, all located in that 

i 
I 

I 
I 
I 
I 

! 
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County, with like reservations of mineral interests. (App. 
9, 29-35). On May 11, 1937, the Secretary of Agricul¬ 
ture, in condemnation proceedings instituted at his 
instance on behalf of the United States, in the District 
Court of the United States for the Jackson Division of 
the Southern District of Mississippi, caused judgment 
to be entered therein, condemning 2,245.93 acres, more 
or less, in Wilkinson County, remaining under the 
Company’s said option, on award of $8,085.35, thereafter 
paid, with reservation of mineral interests therein for ten 
years from July 1, 1935 (App. 9, 35-39). 

ro 

Thereafter, and on November 7, 1936, in other proceed¬ 
ings instituted at his instance in the District Court of the 
United States for the Jackson Division of the Southern 
District of Mississippi, the Secretary of Agriculture, on 
behalf of the United States, caused two judgments to be 
entered therein, one condemning 1,117.53 acres, more or 
less, of appellant’s land in Wilkinson County, included in 
her aforementioned option, with reservation to her of 
mineral interests therein for ten years from July 1, 1935, 
on award of $3.75 per acre, which was paid, and the other 
condemning 377.66 acres additional, more or less, of her 
said lands in Franklin County, with reservation to her of 
mineral interests therein for ten years from July 1, 1934, 
on award of $2.25 per acre, which was paid (App. 9, 10, 

40-50). 

(g) 
On March 19, 1938, for valuable consideration, and by 

duly recorded instrument, the Miss-Wis Timber and Land 
Co. conveyed to aforementioned Edward J. Young all of 

its rights to mineral interests in the lands included in 
aforementioned deeds dated December 28, 1935, June 19, 
1936, and July 21,1936 (App. 10), and also all of its rights 

to mineral interests in the lands included in the judgment 
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of condemnation entered May 11, 1937 (App. 10). On 
April 18, 1938, for valuable consideration, and by instru¬ 
ment thereafter duly recorded, Edward J. Young rebon- 
veyed all rights in these mineral interests to appellant 
(App. 10). Accordingly, appellant has all interests remain¬ 
ing in the grantors in these mineral rights, and along yrith 
the other stockholders at the time of the dissolution of; the 
Miss-Wis Timber and Land Co. will have full interest ini the 
lands and timber, or their value, if the deeds of conveyance 
and judgments of condemnation are adjudged to have failed 
(App. 10). 

All transactions for these acquisitions, including the 
proceedings in condemnation, were initiated and prosecuted 
at the instance of the Secretary of Agriculture under! the 
provisions of the Weeks Act (App. 10, 54). 

» ! 

<H) 
By her Complaint filed June 28, 1945 (Tr. 102-117) |and 

again by her Amended Complaint filed July 12, 1945 (App. 
3), appellant contended, for the reasons therein indicated 
(App. 10, 11), that the Weeks Act is unconstitutional |and 
invalid at law. She contended further that irrespective of 
the aspect of unconstitutionality and invalidity of such Act, 
there is the further fact that under Section 516 of the Weeks 
Act, no deed or other instrument of conveyance is to be 
accepted or approved by the Secretary of Agriculture 
“until the legislature of the State in which the land jlies 
shall have consented to the acquisition of such landj by 
the United States for the purpose of preserving the navi¬ 
gability of navigable streams ’ ’; that the fulfillment of that 
requirement constitutes a condition precedent to actual 
passing of title, whether by deed of conveyance or| by 
decree of condemnation; that this fundamental condi¬ 

tion precedent had never been fulfilled, and that there¬ 
fore title could not, and did not, pass under the afore¬ 
mentioned deeds of conveyance of December 28, 1935, 
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June 19, 1936, and July 21, 1936 (App. 11-13), nor under 

said judgments of condemnation of November 7, 1936, and 
of May 11, 1937 (App. 13), but remained in the Miss- 
Wis Timber and Land Co. as to its said lands, and in 
appellant as to her said lands (App. 13). 

(i) 

Appellant recited that on account of these transactions, 
the Miss-Wis Timber and Land Co. had received a total 

of $61,175.16 from the United States, over the period April 
1936 to December 1937 (App. 13), and appellant a total 

of $5,040.92, over 1937 (App. 14); and she offered on behalf 
of herself and others in the class of stockholders remaining 
upon the dissolution, to pay these amounts to the United 
States, with interest at three per cent from date of receipt, 
and to reimburse the United States for the value of any 
improvements placed by it on these lands, less any revenues 

derived by the United States since taking possession, and 
less any damages payable by reason of such use (App. 14). 

«) 
The deeds of conveyance and judgments of condemna¬ 

tion provide that in the absence of compliance by the 
grantors with certain conditions, the mineral interests 
shall, on expiration of the periods of ten years, accrue to 
the United States (App. 14). Appellant averred in her 

Complaint and Amended Complaint that on July 1, 1945, 
or shortly thereafter, the appellees, or certain of them, 
acting under the oil and gas leasing regulations of the 
Department of Agriculture, would proceed to invite the 
submission by the public of applications for the granting 
of leases on these mineral interests, with a view to their 
operation as though Government owned, and intended to 
take such other and further steps as would accord with 
full Government ownership of the land and interests, to 
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the irreparable injury and damage of appellant and mem¬ 
bers of the class (Tr. 102-117; App. 6, 7, 14, 15). 

<k) | 
Under Act of Congress of July 8, 1943 (App. 15, 52), !if 

he shall find within ten years after acquisition by the 
United States of land subject to his administration that 
title or color of title was acquired through mistake, mis¬ 

understanding, error, or inadvertence, the Secretary <j)f 
Agriculture is authorized to execute and deliver on behalf 
of the United States to the person from whom title whs 
acquired, or the person entitled thereto, quitclaim deed 
to such land, against refund of any consideration. Appel¬ 
lant recited that the Secretary of Agriculture has nevSr 
exercised said authority with respect to the lands in ques¬ 
tion, and would not, to the irreparable injury of herself 
and class members, unless required to do so; and that thb 
remaining portion of the period of ten years for the exer¬ 
cise of such authority is short with respect to the major 
portion of the acreage involved, the deed for the 10,083.55 
acres, more or less, having been executed and transmitted 
December 28, 1935 (App. 15); that under the laws of Wis¬ 
consin, stockholders at time of the dissolution of the Missh 
Wis Timber and Land Co. would be entitled, in proporh 
tion to their stock interest, to the lands embraced in it? 
said deeds, or their value, upon such quitclaim or upon 
adjudication that title had not passed to the United Stated 

(App. 15). 

0) 
Appellant then asked that prohibitory injunction issue, 

restraining appellees from exercising any acts of owner^ 
ship with respect to any of the lands or interests embraced] 

in the deeds of conveyance or judgments of condemnation,1; 
including the taking of any steps to place said lands orj 

I 
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interests on lease; that mandatory injunction issue requir¬ 
ing Clinton P. Anderson, as Secretary of Agriculture, 
within a definite early period (aa) to exercise, with respect 
to the lands and interests embraced in said deeds and 
judgments the authority conferred upon the Secretary of 
Agriculture in the Act of July 8, 1943, and (bb) then to 
quitclaim said lands and interests to appellant for the 

benefit of herself and members of the class, against refund 
of consideration paid by the United States therefor; that 
if such mandatory injunction is not so granted, or is 
granted only as to (aa), and the ensuing exercise of such 
authority is without the effect of producing such quit¬ 
claiming, then the Court adjudge that title did not pass 
under the deeds and judgments, but remained in the 
grantors, and require appellees to file an accounting for 
the period of occupancy of said lands and interests by the 
United States; that upon such determination respecting 
title, and against payment of such net sums as may be 

due the United States, appellees be required to deliver 
up to appellant, for cancellation, the deeds dated Decem¬ 
ber 28, 1935, June 19, 1936, and July 21, 1936, now at 
Washington, D. C., and be further required to cooperate 
in correcting the records in the counties of Wilkinson and 
Franklin, State of Mississippi, and in the District Court 
of the United States, Southern District of Mississippi, to 
reflect the true state of the title in these lands and interests 
(App. 16,17). 

(m) 
On September 12, 1945, appellees, not having answered, 

filed Motion to dismiss the Amended Complaint (App. 53), 
upon which hearing took place on January 14, 1946 (App. 
54-70), the Motion being granted (App. 70), and Order to 
that effect entered January 16, 1946 (App. 71). This 

appeal followed. 
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I 

STATUTES INVOLVED. 
' 

United States Code, Title 16, Section 513 (App. 18), 
Sections 515-520 (App. 18-22), particularly the following 
portions of said Sections: 

The Secretary of Agriculture is authorized and directed 
to examine, locate, and recommend for purchase such for¬ 
ested, cut-over, or denuded lands within the watersheds! of 

navigable streams as in his judgment may be necessary; to 
the regulation of the flow of navigable streams or for fhe 
production of timber, and to report to the National Forest 
Reservation Commission the results of such examination ; 

but before any lands are purchased by the Commission, 
said lands shall be examined by the Secretary of Agricul¬ 
ture, in cooperation with the Director of the Geological 
Survey, and a report made by them to the Commission 
showing that the control of such lands by the Federal Gov¬ 
ernment will promote or protect the navigation of streanjis, 
or by the Secretary of Agriculture showing that such con¬ 
trol will promote the production of timber thereon (Section 

515, App. 18, 19). 
The Secretary of Agriculture is authorized to purchase, 

in the name of the United States, such lands as have bebn 
approved for purchase by the National Forest Reserva¬ 
tion Commission at the price or prices fixed by said Com¬ 
mission. No deed or other instrument of conveyance shall 
be accepted or approved by the Secretary of Agriculture 
under this Section until the legislature of the State p 
which the land lies shall have consented to the acquisition bf 
such land by the United States for the purpose of preserv¬ 
ing the navigability of navigable streams . . . (Section 5ll6, 
App. 19). (Italicizing supplied) j 

Section 6058, Mississippi Code, 1930 (App. 51), partic¬ 
ularly the following portion thereof: 

The consent of the State of Mississippi is hereby given 
to the acquisition by the United States by purchase or gift 

of such land in Mississippi as in the opinion of the Federal 

i 
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Government and the State Forestry Commission may be 
needed for the establishment of a national forest or for¬ 

ests or reclamation or colonization projects in this region. 
(App. 51) 

STATEMENT OF POINTS. 

The Court erred in holding that appellant’s proceeding 

is an action against the United States, not authorized by 

law, and that therefore her Amended Complaint should 

be dismissed, and in accordingly sustaining appellees’ mo¬ 

tion to dismiss the Amended Complaint, and dismissing 

the same (App. 72). 

SUMMARY OF ARGUMENT. 

It is admitted by appellees’ motion to dismiss, for the 
purposes of the same, and was also admitted by them in the 

proceedings on Motion to Dismiss (App. 54), that, as al¬ 

leged by the appellant (App. 10), all transactions for the 
land acquisitions in question, including the condemnation 

proceedings, were initiated and prosecuted at the instance 
of the Secretary of Agriculture under the provisions of the 

aforementioned Sections of Title 16 of the United States 
Code, known as the Weeks Act; and appellant alleged (App. 
10) that such Act is unconstitutional and invalid at law 
for the reasons enumerated by her there (App. 10, 11). 

Appellant further alleged (App. 11,12) that irrespective 

of the issue of the aforementioned unconstitutionality of 
said Weeks Act, there is the further fact that its Section 
516 expressly provides that ‘‘no deed or other instrument 

of conveyance shall be accepted or approved by the Secre¬ 

tary of Agriculture under this section until the legislature 
of the state in which the land lies shall have consented to 
the acquisition of such land by the United States for the 
purpose of preserving the navigability of navigable 

streams”; that the fulfillment of such requirement con¬ 
stitutes a condition precedent to actual passing of title, 



whether by deed of conveyance or by decree of condemna¬ 
tion; that such fundamental condition precedent has never 

been fulfilled in the above purported transactions, said 
Section 6058, Mississippi Code, 1930, not being a compli¬ 
ance thereof for the reasons stated (App. 12,13), and th^t 

therefore title to the lands in question could not, and did 
not, pass to the United States, but remained in the grant¬ 

ors, namely, in the Miss-Wis Timber and Land Co. as to 
its said lands, and in appellant as to hers. 

The Court ruled, correctly, that if a Government officer 
seeks to exceed his authority by proceeding under an un¬ 

constitutional statute, or exceeds the authority granted to 
him by valid statute, he is acting ultra vires and may l}e 
enjoined, and that such an action to enjoin is not against 
the United States (App. 61), but further ruled, incorrectly, 

that in the case at bar there has been a fait accompti- 
that the United States has record title which may be bad 
because conditions precedent may not have entitled th'p 

Government to it, but that the question is whether th^ 
action is against the United States (App. 68), and theh 

decided (App. 70) that it was and should therefore be dig- 

missed on the authority of the Safety Appliances case. 
{Mine Safety Appliances Company v. Forrestal, Supreme 
Court of the United States, No. 71, October Term, 194$, 

90 L. ed. 165) 
Appellant asserts that the contention of a fait accompli 

is not a legal argument, but that aside therefrom therg 
has been no fait accompli because under all the contracts of 
sale and judgments in condemnation, except the judgment 
of November 7, 1936, condemning 377.66 acres in Franklin 

County, Mississippi (App. 48), mineral rights were re^ 
served in the grantors for a period of ten years from July 
1, 1935, and appellant’s original Complaint herein, asking 

the same relief, was filed on June 28, 1945 (App. 72; Trj. 
102), before the expiration of the ten-year period from Jul^ 
1, 1935, the Amended Complaint being thereafter filed, ori 
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July 12, 1945 (App. 2), to cover the situation caused by the 
accession on June 30, 1945, of Clinton P. Anderson as Sec¬ 
retary of Agriculture, succeeding Claude R. Wickard, re¬ 
signed (App. 3). 

The Court’s ruling is itself expressive of error: 

“It is the opinion of this Court that in essence this 
action is an action against the United States, because 
the plaintiff seeks to void a paper title acquired, or 
record title acquired, heretofore by the United States; 
and on the authority of the Safety Appliances case, 
which is the latest expression of the Courts on this 
point, this action should be dismissed. The motion to 
dismiss the Complaint is granted wholly on the ground 
that this is an action against the "United States.” 
(App. 70) 

If every action is to be dismissed merely because it seeks 
to void a paper or record title acquired by the United 
States, regardless of whether such title has been acquired 
under void or unconstitutional Acts of Congress, or ac¬ 

quired by officers acting ultra vires under valid Acts, or 
acquired in derogation of express statutory provisions, or 
otherwise improperly acquired, then citizens will remain 
without adequate or real protection in their property 
rights. The Government could with a free hand acquire 
paper or record titles with total disregard of legality or 
statutory requirements, and any attempt by the owners at 
challenge or redress would fail merely upon the contention 

that they were attempting to sue the United States without 
its consent. 

And the Safety Appliances case, upon which the Court 
stated it relied, is not in point. 



ARGUMENT. 

I. 
. | 

Introductory. 

In her Complaint (Tr. 102-117), and Amended Complaint 
(App. 10), appellant recited that all transactions were .ini¬ 
tiated and prosecuted at the instance of the Secretary of 
Agriculture, under the provisions of the Weeks Act, and 
contended that the Act is unconstitutional and invalid at 
law, because it purports to confer authority upon the fed¬ 
eral Government to make acquisitions for forest reserves 
within a State wherein the Government of the United States 
has no public domain; that the jurisdiction of the United 
States is confined to the regulation of commerce among the 
States, and as an incident thereto, reaches navigable waters, 
but does not directly extend over surface lands, forests, 
mineral interests, and the like; that under the Constitution, 
the preservation of the navigability of navigable streams 
alone justifies Federal land acquisition within the domaip of 
a State other than for the limited purposes enumerated in 
the Constitution, such as for the erection of post ofi^ces, 
court houses, lighthouses, customs houses, military estab¬ 
lishments, and the like; that under its constitutional power 
over such navigability, the Federal Government may ap¬ 
propriate for the purchase of lands and forest reserves in 
a State, provided that such lands and forest reserves have 
a direct and substantial connection with the conservation 
and improvement of the navigability of navigable streaims; 
that constitutional warrant does not exist for Federal 
Government acquisitions, through negotiation or con4em- 
nation, of lands within a State’s domain, to be used scjlely 
or primarily for the creation of national forest reserves 
within that domain, nor does it exist for Federal acquisi¬ 
tions of mineral interests in that domain (App. 10, 111). 

At the hearing below, appellant’s counsel at the outset 
observed that her Complaint is predicated upon two 

grounds—first, that the Weeks Act is unconstitutional; in- 



16 

tending to offer initially the proposition that appellees’ 

motion to dismiss is not sustainable when the constitu¬ 
tionality of the Act under which the purported acquisitions 
were effected, is, in good faith, placed in issue. (App. 57) 
However, the Court interrupted to state that as a nisi prizes 
Court, he was not going to hold the Weeks Act unconsti¬ 

tutional—that appellant would have to take that to a 
higher tribunal (App. 57). Appellant’s counsel replied 

that the constitutionality of the Act was not before the 
Court at that time—that lie was merely stating one of the 
bases upon which the suit was brought, namely, that the 
Act is unconstitutional (App. 57). The Court then re¬ 
marked that he was curious to know on what basis the 
unconstitutionality was claimed (App. 57), to which coun¬ 

sel replied that the Act is claimed to be unconstitutional 

because Congress does not have the right to go into the 
different States and acquire lands and properties for non- 
Governmental purposes (App. 57). The Court replied that, 
off-hand, he would say that the purpose here is Govern¬ 

mental (App. 57), but directed counsel just to address 
himself to the question whether this is an action against 

the United States (App. 57, 58), and thereby foreclosed 
further discussion of the vital issue of constitutionality. 

In Dollar, et al. v. Land, Chairman, No. 9168, this Court 

of Appeals, 154 F. 2d-307, 310, 311, decided on March 18, 

1946, it is stated in part: 

“Of the many legal problems attendant upon the rela¬ 
tionship of Government to the citizenry, probably none 
have been more perplexing or stubbornly resistant to 
precise solution than those arising under the doctrine 
of sovereign immunity. We will not here attempt an 
exhaustive review of the authorities, many of which 
were ably argued before us in the present litigation. 
They illustrate the great difficulty that Courts have 
had in applying the oft-stated principle of immunity 
and point up the absence of any controlling formula. 
For purposes of our decision we think it sufficient 
to set down: (1) an analysis of the doctrine as a pre- 



liminary or ‘jurisdictional’ problem, and (2) an indi¬ 
cation of the long standing policy in applying jthe 
principle to situations where the governmental under¬ 
taking is commercial and corporate in character. 
“As to point (1), we are adopting the jurisdictional 
analysis made by Justice Stephens of this Court in his 
Opinion (dissenting in part, concurring in part) in 
Franklin Tp. in Somerset County, N. J. v. Tugidell, 
66 App. D. C. 42,85 F. 2d 208, 229. Citing several cases 
relied upon by the parties in the present litigation, he 
points out: 
‘Where a plaintitf asserts that an officer of the Gov¬ 
ernment is acting without power and that therefore 
his acts are invalid, the Court in determining the pre¬ 
liminary jurisdictional question whether the United 
States is a necessary party (whether necessary parties 
are before a Court is, of course, jurisdictional), is 
confronted with a peculiar procedural problem, or im¬ 
passe, arising out of the fact that the determination 
of this question involves passing upon the very ques¬ 
tion involved in the merits. . . . Since a Court mpst 
determine at the outset its jurisdiction to proceed, it 
is compelled to make a preliminary decision for juris- 
diectional purposes on the ultimate question in the 
suit, and this notwithstanding the fact that when the 
merits are heard, it may be compelled to reach hn 
opposite conclusion. The Courts solve this problejm 
by accepting at their face value, for jurisdictional 
purposes, the assertions of the complainant of wapt 
of power in the officers—unless such assertions ate 
‘so unsubstantial and frivolous as to afford no ba$is 
for jurisdiction. . .’ 
“. . . The danger that citizens may be deprived of a 
hearing on their rights through the mere ‘claim’ of aji- 
thority on the part of the governmental officer who m^y 
have tortiously invaded private rights, seems to us io 
outweigh the possibility that the sovereign’s immunity 
will be placed in jeopardy through the Court’s accept¬ 
ing jurisdiction of a cause of this sort.” 

Are appellant’s allegations of want of power in the ap¬ 

pellees so unsubstantial and frivolous as to afford no basis 

for jurisdiction? 
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n. 
The Issue of Weeks Act Unconstitionality. 

(a) 

The Weeks Bill was enacted into law on March 1, 1911, 
but for some time prior thereto, it, and Bills of similar 
import, had received careful Congressional scrutiny, with 
resulting expressions of doubt as to constitutionality. In 
the 60th Congress, there were introduced measures to 
authorize the Secretary of Agriculture to purchase lands 
in the Southern Appalachian and White Mountain regions 
for national forests. The question arose as to the authority 
of the Federal Government to acquire lands for that pur¬ 
pose. Theretofore national forests had been created out 
of lands still owned by the Federal Government. Hence 
the question of purchasing lands was new. The House 
adopted a resolution offered by Representative Bartlett 
of Georgia, on January 30, 1908, to refer the question to 
the House Committee on the Judiciary, with instructions 
to report “their views as to the power of the Federal Gov¬ 
ernment by legislation to acquire, by purchase, condemna¬ 
tion or otherwise, the lands referred to in said bills, situ¬ 
ated in the States mentioned, and to appropriate money 
therefor, and also what power and authority the Federal 
Government has by legislation to acquire for the purpose 
of forest reserves lands within a State wherein the Gov- ' 
ernment of the United States has no public domain, and 
to make appropriation therefor.” (60th Congress, 1st Ses¬ 
sion, House of Representatives, Report No. 208) 

The Committee on the Judiciary delivered its opinion 
on April 20, 1908, in the form of the following: 



“60th Congress 
1st Session 

House of 
Representatives 

(Report No. 1514) 

Resolution 
No. 3^5 

In the House of Representatives 

April 20 (Calendar day, April 24), 1908^- 
Referred to the House Calendar and ordered to |be 
printed. Mr. Jenkins, from the Committee pn 
the Judiciary, reported the following Resolution: 

“RESOLVED, That the Committee is of the opinion 
that the Federal Government has no power to acquire 
lands within a State solely for forest reserves, bht 
under its constitutional power over navigation, tljie 
Federal Government may appropriate for the purchase 
of lands and forest reserves in a State, provided it 
is made clearly to appear that such lands and forest 
reserves have a direct and substantial connection witih 
the conservation and improvement of the navigability 
of a river actually navigable in whole or in part, afid 
that any appropriation made therefor is limited t!o 
that purpose. 
RESOLVED, That the bills referred to in the resolu¬ 
tions of the House (H. R. 10456 and H. R. 10457) are 
not confined to such last-mentioned purpose, and arp 
therefore unconstitutional/’ 

Under date of May 12, 1908, the House Committee oji 
the Judiciary filed its report containing the individual 

views of the members supporting its decision, as embodied 
in the above resolution. That report was captioned as 
follows: I 

“60th Congress House of Resolutioiji 
1st Session Representatives No. 1514 

Power of Federal Government to 
Acquire Lands for National 

Forest Purposes 

“May 12 (Calendar day, May 13), 1908—Referred tq 
the House Calendar and ordered to be printed. 



20 

“Mr. Jenkins, from the Committee on the Judiciary, sub¬ 
mitted the following views of the members of the Judiciary 
Committee: 

(To accompany H. Res. No. 365) ” 

Then follow the individual views of the members of 
the Committee in support of its above opinion, to which 
the Court’s attention is respectfully invited. 

m 
It is significant that the following criticisms were voiced 

on the Floors of the House and Senate when the Weeks 
Bill itself (H. R. 11798) was actually before Congress for 
consideration: 

From Congressional Record—House— 

Volume 45, Part 8—61st Congress, 2d Session: 

Page 8986—June 24, 1910: 

“Mr. Small . . . Originally the advocates of this 
legislation gave a number of reasons in support of 
it, of which the effect upon navigation was only one, 
but its opponents invoked the aid of constitutional 
lawyers several years ago and obtained a report to 
the effect that the only feature of it which was con¬ 
stitutional was the effect which it had upon the 
navigability of streams.” 

Page 8987—June 24, 1910: 

“Mr. McCall ... It would make the Constitution a 
deformed and twisted thing if we could indulge in 
any policy which we thought would be beneficial 
which had no basis in the grants of power contained 
in that instrument; because if we could establish a 
forestry policy and acquire lands in the States by 
condemnation, we could equally acquire lands for 
agricultural purposes or to provide homes for the 
people. You could not draw the line, and the National 
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Government would thus have the power to condemn, 
if it saw fit to do so, all of the lands in all of the States 
of the Union . . 

Page 8989—June 24,1910: 

“Mr. Howland ... I can not fail to suggest thjat the 
attempt to bring this legislation within the scope of 
federal power by alleging that it will conserve the 
navigability of rivers is a makeshift and a pretehse to 
cover the real objective of the legislation, which, bmong 
other things, is the conservation and enhancement 
of water-power rights and privileges in private owner¬ 
ship . . 

Page 8994—June 24, 1910: 

“Mr. Parker ... It is, moreover, unconstitutional. 
The jurisdiction of the United States is confined to 
commerce, and as an incident thereto, to navigable 
waters; and does not extend to the land, to surface 
rain, to forests, watersheds, or anything outsijle of 
the stream. . . .” 

Page 8996—June 24, 1910: 

“Mr. Parker . . . This bill in this regard is utterly 
unconstitutional. The opinions of the various mem¬ 
bers of the Committee on the Judiciary, even where 
they admit the power of the Federal Government to 
acquire lands, limit it in their resolution to the case 
where ‘it is made clearly to appear that such jands 
and forest reserves have a direct and substantial 
connection with the conservation and improvement of 
the navigability of the river actually navigable in 
whole or in part, and that any appropriation made 
therefor is limited to that purpose.’...” 

Page 8997—June 24, 1910: 

“Mr. Parker . . . We must deny the power of any 
legislature of any State to cede its lands to the United 
States Government for a purpose not mentioned in 
the Constitution, and destroy the power of taxation 



22 

and control by future legislatures of that State over 
those lands. The purposes for which cessions of land 
to the United States can be made are distinctly enu¬ 
merated in the Constitution. . . The forest is to be 
preserved by the United States where the United States 
is owner. We have rightly withdrawn public lands 
into forest reserves. . . We are rightly preserving 
such part of the mineral resources of the United States 
as belong to our Government; but in the several States 
the United States has no control over these matters 
except where it lias ownership. . . It is not con¬ 
servation, but destruction, for the taxing power of the 
various States to be destroyed over vast parts of 
their area . . to permit one legislature to grant away 
part of the State from the control of subsequent legis¬ 
latures ...” 

Page 9017—June 24, 1910: 

“Mr. Crumpacker . . . There is not a plain, a valley, 
a hillside in all this country outside of the arid 
regions of the United States that does not in some 
measure contribute some of its surplus flow of water 
to navigable streams; and if this project is eligible, 
if it is a fair one, if it shall be adopted as the policy 
of the Federal Government in the future, there is 
not a farm in the Mississippi Valley that the Federal 
Government could not purchase upon the same pre¬ 
text. There is not a hill in New England or in the 
Middle States or the Southern States that could not 
be bought under an Act of Congress, and the purchase 
justified upon the same theory exactly . . The claim 
made for this bill that it is in any way to promote 
navigation is a mere pretext ...” 

From Congressional Record 

Volume 46, Part 3—61st Congress, 3rd Session 
Senate—February 15, 1911: 

Page 2578—Mr. Burton (from Ohio): 

“. . . This is a Government of the Constitution and 
of the law . . . There is a point beyond which we can 



not go . . . The sole constitutional warrant foif this 
bill is the improvement of navigation, and uji my 
opinion the assertion that this measure will result in 
improving navigation is a subterfuge and a pretext, 
not to say a sham...” 

Page 2582—Mr. Burton: 

“ . . . Every time we appropriate money for Some¬ 
thing that has only an indirect effect upon navigation, 
disregarding the legal opinion that the effect must be 
direct, we are not merely straining the Constitution, 
but we are imposing taxation for a purpose for which 
we Have no warrant or right to impose it.” 

I 

Page 2586—Mr. Burton: 

“Not a single man among those having control of 
the navigable waters of this country has made any 
recommendation or request or suggestion that the 
purchase of these lands is necessary for the promo¬ 
tion of navigation ..” 

Page 2587—Mr. Burton: 
i 
I 

“Not merely does such a measure as this inipose 
upon the central government and the general taxpayer 
a burden which they ought not to carry, a duty which 
they cannot perform as efficiently as it could be per¬ 
formed by the locality, but it robs each State and 
its people of the chiefest distinction that belongs to 
citizenship in this Republic—their independence and 
their opportunity.” 

(c) ! 
i 

Appellant was, and is, prepared to show that on October 

5, 1944, the Attorney General of the State of Mississippi 
wrote the Governor of that State, as Chairman, State 
Forestry Commission, in part as follows, on the subject 
of acquisition of timber lands in that State by the Secre¬ 
tary of Agriculture in the name of the United States: 
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“The acquisition by the Federal Government and its 
agencies of the natural resources of this State is 
assuming such magnitude as to demand our serious 
attention . . . The danger in the movement on the 
part of the United States is in the circumstance that 
the acquisition is attended by no reservation under 
which it may be reacquired by the State; the Govern¬ 
ment claims to have fee simple title, the right to hold 
the land in perpetuity; the power of the State to con¬ 
trol and to preserve its domain is gone to the extent 
that its immovable property is taken over by the 
United States as a sovereign ... A State cannot sur¬ 
vive without a domain. The land area is limited. It 
will never be any larger . .. Our Constitution nowhere 
gives authority to the legislature to consent to the 
transfer to another sovereign of any portion of the 
territory within our boundaries.... No power is vested 
in the legislature to surrender or to authorize the 
surrender of any portion of our domain to the Federal 
Government or to any other government. Such trans¬ 
fers not only involve a loss of a portion of the wealth 
of the State but also a partial surrender of the State’s 
jurisdiction over its own territory. . . The legisla¬ 
ture has not the power to convert itself into an agency 
through which the State may surrender its power 
and its wealth. The legislature is not the State; it 
is only part of the machinery set up to manage the 
State’s affairs. It has no authority to liquidate the 
State in whole or in part. Agents appointed to con¬ 
duct a business do not have the power to dispose of 
it. . . The preservation of the integrity of the States 
is necessary to the preservation of the Union. Botli 
are intended to be indestructible. . . The arresting 
features of the activities of the Federal Government 
in acquiring our timber lands is that the changes that 
are thus brought about are permanent in character; 
involved a reduction of the State’s natural wealth; 
effect a 1 defalcation’ from the State’s power and 
sovereignty. . . The Government takes over the land 
without making any provisions for tax burdens already 
put upon the land in a legal way. ... it nullifies the 
lien on the faith of which securities were sold and in 
addition takes over the land itself and removes it 



beyond the reach of State taxation . . . The control 
by the United States of large areas of our lands 
adaptable to the growth of timber may create $ome 
benefits to the people of the United States but no 
benefits of such value as to compensate for the loss 
to the State of Mississippi and its citizens of | our 
natural wealth. . . But in addition to two or tjhree 
hundred thousand acres taken over by the Government 
for other purposes, it has taken transfers to approxi¬ 
mately 1,000,000 acres of land for timber-groVing 
purposes. And my information is that there are plans 
being formulated under which, if they are adojpted 
and executed, the Government will acquire some 
3,000,000 more acres of land for timber-growing pur¬ 
poses. So it appears that if the program is carried 
out, within a short time, possibly within five y^ars, 
the Federal Government and its agencies will own 
lands outright and a part of the mineral deposits in 
other lands in this State in an aggregate acreagie in 
excess of one-fifth of our entire domain. Chapter 
54 of the Laws of Mississippi of 1928, Code Section 
4156, purports to give the consent of the State to; the 
acquisition by the United States of lands its repre¬ 
sentatives may desire to take where the State For¬ 
estry Commission concurs with the National Forest 
Reservation Commisison in the opinion that the l^nd 
in question is needed for national forest purpdses. 
. . I do not deem it necessary to enter here upon! an 
elaboration of the reasons supporting my opinion tjhat 
the said Act of 1928 is void. It is enough to say tjhat 
the legislature undertook to vest in the State Forestry 
Commisison far-extending authority of a kind wfiich 
the Constitution has not expressly or by implication 
reposed in the legislature itself. . . If the legislature 
is given no authority to cede Perry County to ithe 
United States, it cannot authorize the transfer! of 
the timber lands therein to the United States for 
timber-growing purposes; and if this cannot be dbne 
by a special act of the legislature, it cannot be done 
by a general act to be applied to special instances! by 
the State Forestry Commission as it sees fit. . .j It 
is my purpose to question the validity of the trans¬ 
fers that the Secretary of Agriculture has taken j to 
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lands in the State for the purpose of growing timber, 
that is, for inclusion in national forests. Whether 
the challenge will be made through court proceedings 
or the matter will be pursued through negotiation 
and appeals to the legislature and the Congress, I 
have not determined. But the said instruments of 
conveyance are of doubted validity and I consider it 
to be my official duty to bring the issue to a test in 
the name of the State of Mississippi. . . The Federal 
Government as a matter of equity would be entitled 
to a return of the amount invested in the lands. . . I 
respectfully suggest the advisability of the State For¬ 
estry Commission refraining from approving in any 
form any acquisitions by the Secretary of Agriculture 
of lands for timber-growing purposes and from further 
co-operation with the representatives of the Secretary 
of Agriculture looking to such acquisitions; and that 
the Commission withdraw any approvals heretofore 
given in whatever form. . . 

Greek L. Rice, 
Attorney General.” 

I 

Appellant was, and is, prepared to show further that on 
November 29, 1944, the Governor of that State submitted 
the above opinion to the Mississippi State Legislature, with 
accompanying comment from him in part as follows: 

“Some months ago my attention was called to the 
situation created by the transfers to the United States 
of large areas of timber lands in this State and to 
the fact that plans for future acquisitions may be in 
the offing. Later I requested Attorney General Rice 
to write me as Chairman of the State Forestry Com¬ 
mission, a letter of advice or an opinion as to the 
source of the power the Federal Government relies 
upon in acquiring our lands and as to the regularity 
and legal validity of the procedure in acquiring titles. 
. . This opinion of the Attorney General was sub¬ 
mitted to the State Forestry Commission at its meet¬ 
ing held on the 12th day of October last, and that body 
adopted resolutions committing itself to co-operate no 
further with the representatives of the Federal Gov- 
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eminent in their enterprise of taking over lands in this 
State for timber-growing purposes. I think it i$ your 
duty and mine to protect and conserve and perpetu¬ 
ate the wealth in the lands within our boundaries; and 
that we owe this duty not only to the people qf our 
State but to the people of all the states. . . You and 
I, vested with authority and charged with responsi¬ 
bility, would not find it easy to justify a calm Accept¬ 
ance by us of any program to effect the transfer to 
another sovereign of a substantial portion qf the 
State’s domain ...” 
(The foregoing opinion and letter comprise official 
State of Mississippi printed pamphlet entitled “Missis¬ 
sippi Land Purchases by Federal Government—State¬ 
ment by Gov. Thos. L. Bailey and Attorney General’s 
Opinion to the Governor.”) 

(d) | 
I 

There is in the Constitution of the United States no 

express authority given to the United States to acquire 
lands in the States; nor is there given to Congres^ any 
specific power to authorize such acquisition by the central 
government. The power is in the general language of 
Clause 18 of Section VIII of Article I. Clause 17, dealing 
with the seat of government to be later acquired, limiting 
it in area to 100 square miles, and with sites for buildings 
needed for the performance of governmental functions, 
did not contemplate that Congress would use its pbwers 
enumerated in Section VIII to acquire vast areas in the 
States and to extend the jurisdiction of the Federal j Gov¬ 
ernment over such areas. The taking over of the lands 
has been accomplished under Acts of Congress in the exer¬ 

cise of asserted incidental or implied powers. 
Congress cannot give Federal agencies authority to 

acquire lands in the States to be used for non-governmental 
purposes, because it is a government of enumerated powers, 
and the powers not enumerated are expressly denied to 
the Federal Government and reserved to the States <^r to 

i 

I 
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the people. United States Constitution, Amendment X. 

The exercise by Congress of power not vested by the Con¬ 
stitution is to exercise power that rests in the States. It 
is not a matter of reaching out and taking over powers 

no where vested, having no resting place; it is a matter of 
reaching out and taking over powers expressly reserved 

by and still vested in the States or the people. Moreover, 
no State can, through its legislature, surrender the powers 
reserved to the States. The Federal Government, in the 
manner authorized by the Congress, has the power to 
acquire land for court-houses, postoffices, docks, arsenals 
and other public purposes, whether the legislature of the 
State consents or not. Without this power, the Federal 
Government could not do what it was created to do. But 
the Congress and the State legislature have not been dele¬ 
gated to make treaties or compacts for the surrender by 
the State of reserved power to be added to the enumeration 
of the powers vested by the Constitution in the United 
States. Power possessed by one sovereign to acquire by 
gift, purchase, devise, or condemnation the lands within 
the domain of another sovereign would be power to invade 
and take over. And there is in the Constitution of Mis¬ 
sissippi no power vested in the legislature to surrender 
any portion of the State’s domain or sovereignty to the 
United States. 

One of the powers vested in Congress is to regulate 
commerce with foreign Nations, among the several States, 
and with the Indian Tribes. United States Constitution, 
Article I, Section 8, Clause 3. The power of Congress to 
regulate commerce has been found to include the power 
to deal with navigable waters—to deepen and widen chan¬ 
nels, to remove obstructions in streams, to build locks and 
dams, to decide where bridges shall be built, and the 
nature of such structures, to take steps to increase or 
lessen the flow of waters, and to prescribe all measures 
deemed necessary to insure the use of navigable waters 



for the benefit of the public and for the defense of 4he 
country in time of war. 

It is beyond the authority of a State legislature to sur¬ 
render the State’s sovereignty over a territory within the 

State’s boundaries. The legislature has no authority to 
yield any portion of the sovereign rights of the State ex¬ 

cept to the extent necessary to the performance of govern¬ 

mental functions by the United States. The legislature 
cannot give, or sell, or cede, the territory of the State ito 
another sovereign. The future of a State, the preservation 
of its proper boundaries, cannot be left dependent upOn 
the action of the legislature. The State’s territorial do¬ 

main is its life, its reason for being. 
In Ashton v. Cameron County Water Improvement Dis¬ 

trict No. One, 80 L. ed. 1309, 298 U. S. 513, 56 S. Ct. 8^2, 

the Court said: 

“Neither consent nor submission by the States c^n 
enlarge the powers of Congress; none can exist except 
those which are granted. United States v. Butler, de¬ 
cided January 6, 1936, 297 U. S. 1, 56 S. C. 312, £0 
L. ed. 477, 102 A.L.R. 914. The sovereignty of a Sta^e 
essential to its proper functioning under the Federal 
Constitution cannot be surrendered; it cannot be taken 
away bv anv form of legislation. See United States jv. 
Constantine, 296 U. S. 287, 80 L. ed. 233, 56 S. Ct. 223.1” 

I 

Congress may not arbitrarily destroy or impair tljie 
rights of riparian owners by legislation which has no real 
or substantial relation to the control of navigation or ap¬ 
propriateness to that end. United States v. River Rou&e 
Improvement Company, et al, 269 U. S. 411, 419; 70 L. e(i 
339; 46 S. Ct. 144, reaffirmed State of Wisconsin v. State 

of Illinois, 278 U. S. 367, 73 L. ed. 426, 49 S. Ct. 163. j 

(e) | 
It is obvious from all of the foregoing that the question 

of the constitutionality of the Weeks Act, and operations 
thereunder, is not “unsubstantial and frivolous”, but bn 
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the contrary, is of very real substance; that belief, or even 
conviction, as to such unconstitutionality prevailed at the 

outset in preliminary considerations of the Weeks Act, 

among able and scholarly members of Congress, and has 

continued to prevail elsewhere as shown by the carefully 
considered recent Opinion of the Mississippi Attorney Gen¬ 
eral. It is significant that such belief, or conviction, of 
unconstitutionality has prevailed not merely in one or in the 
other of the two governmental groups or circles here in¬ 
volved, but in both—namely, in Congress and in the Missis¬ 
sippi State Administration. 

There has never been any controlling judicial determi¬ 

nation respecting the constitutionality of the Weeks Act. 
It was held in United States v. Graham & Irvine, et al, 
250 Fed. 499 (1917) that where the State has given its 
consent to the acquisition of land for forest reservation, 

the United States has constitutional authority to condemn 
land desired for such reservation in accordance with Acts 
March 1, 1911, and August 1, 1888; and held in United 

States v. Griffin, et al, 58 F. 2d 674 (1932) that in view 
of the commerce clause, the Weeks Act authorizing acqui¬ 
sition of lands to conserve navigability of rivers is consti¬ 
tutional—that the creation and administration of national 
forests under that Act is an appropriate means to increase 
and conserve navigability of certain rivers. However, the 

two foregoing rulings were by the same United States Dis¬ 
trict Judge, and are rather cursory and not illuminating, 
and were not subjected to any review. 

m. 
The Issue of Title Failure for Default of Required 

Legislative Consent. 

The abovementioned official opinion of the House Ju¬ 
diciary Committee that Bills of the character of the Weeks 
Act were invalid, and the above quoted comments made 

later in Congress during the consideration of the Weeks 
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Act itself, establish the vital and fundamental nature of 
the purpose in any acquisition under that Act of preserv¬ 
ing the navigability of navigable streams. Article 1, Sec¬ 
tion 8, Clause 3, of the Constitution empowers Congress 
to regulate interstate and foreign commerce, and Clause 
18 authorizes it to make all laws necessary and prope^: to 
carry the above powers into execution. Although the mem¬ 
bers of the above Committee differed on some collateral 
questions, they were unanimous upon the proposition that 
the authority to buy lands must be found in the commerce 
clause, and that such acquisition must be primarily for 
the purpose of improving navigation. In United States v. 

Griffin, supra, the Court in effect recognized that the power 
to acquire forest lands had to be found in Clauses 3 and[ 18. 
Certainly, there is no Constitutional warrant for the gov¬ 
ernment to engage in the timber business or in the oil 

business. 
The House Bills, which were the subject of the opinion 

of the Judiciary Committee members, were the forerunners 

of the Weeks Act. They did not carry the condition that 
the State legislature must consent to the acquisition for 
the purpose of preserving the navigability of navigable 
streams. That condition was later put into the Weeks Bill 
in an endeavor to satisfy the views of the Judiciary Cjom- 
mittee on the question of constitutionality. 

Accordingly, irrespective of the issue as to unconsiitu- 

tionality of the Weeks Act, and assuming but not admit¬ 
ting constitutionality, it will be observed that its Section 

516 (App. 19) expressly provides that: 

“No deed or other instrument of conveyance shall be 
accepted or approved by the Secretary of Agriculture 
under this Section until the legislature of the State 
in which the land lies shall have consented to the 
acquisition of such land by the United States for the 
purpose of preserving the navigability of navigjable 
streams.” 

I 
I 
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While no acreage limit was prescribed, the foregoing 

provision established in effect that no land could be ac¬ 
quired for forestry purposes unless located on a watershed 

of a navigable stream, and unless its control would pro¬ 

mote the navigability of the stream of whose watersheds 

the lands were a part. And as a determining further 
condition, it was necessary that the legislature of the 
state in which the land lay should have formally consented 
to the acquisition of such land by the United States for the 
purpose of preserving the navigability of navigable 
streams. That fact must have been ascertained by the 
legislature of the state interested in giving its consent, 
and constituted the difference between giving blanket 
authority to buy up the entire State, and authority to the 

Secretary of Agriculture to acquire lands which the local 
legislature had decided would help to promote and protect 
the navigability of navigable streams. Legislative consent 
to the acquisition of the land by the United States for the 
purpose of growing timber, or for the establishment of a 
National forest or forests or reclamation or colonization 
project, is wholly insufficient. The National Forest Reser¬ 

vation Commission might approve the purchase of lands 
in a watershed shown by the Secretary to be adaptable 
for timber-growing, but nevertheless the legislature must 

still consent to their acquisition by the United States on 
the ground, and for the purpose, of preserving naviga¬ 

bility of navigable streams. Accordingly, such legislative 
consent is a condition precedent under the Weeks Act to the 
acceptance by the Secretary of Agriculture of any deed or 
other instrument of conveyance; and until such condition 
has been fulfilled, title cannot, and does not, pass. 

Has such condition precedent ever been fulfilled as to 
the lands embraced in appellant’s proceeding? 

The Legislature of the State of Mississippi did pass an 
Act, initially approved November 19, 1928 (Section 6085, 
Mississippi Code, 1930), purporting to give blanket con¬ 

sent in advance, without any acreage identification or de- 
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scription “to the acquisition by the United Stateg by 
purchase or gift of such land in Mississippi as in the 

opinion of the Federal Government and the State Forestry 
Commission may be needed for the establishment pi a 

national forest or forests, or reclamation or colonization 

projects” (App. 51). That Act clearly does not constitute 
a compliance with the above express requirement oif the 
Weeks Act, because (a) it does not convey legislative con¬ 
sent to acquisition by the United States for the purpose 
of preserving the navigability of navigable streams, (b) 
it purports to apply, not to individual, currently proposed 

acquisitions, but in blanket form to all, in advance, (ic) it 
does not identify or describe the acreage in question, as 
required by the term “such land” in the Weeks Act pro¬ 

vision; (d) it purports to delegate legislative pow^r to 
the Federal Government and the State Forestry Commis¬ 
sion, in derogation of the Constitution of Mississippi, 

which in its Section 33 provides that the “legislative ppwer 
of the State shall be vested in a legislature which ghall 
consist of a Senate and a House of Representatives. ” 
Not only has this fundamental Weeks Act requirement 
never been fulfilled but presumably it is now incapable of 
fulfillment by reason of the recently proposed policy in 
Mississippi to refrain from approving any such acquisi¬ 

tions, and even to “withdraw any approvals heretofore 
given or attempted to be given, in whatever form, iwith 

respect to transactions that have been consummate^ or 

have not yet reached the stage of agreement to consum¬ 
mate” (Official State of Mississippi printed pamphlet 
“Mississippi Land Purchases by Federal Government,” 

supra). 
With respect to the validity of this State statute as 

such, it might also be contended that such statute pljaces 
the future of the State in the custody of the Federal (gov¬ 
ernment and of the State Forestry Commission, which 

could have the entire area of the State transferred td the 
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Federal Government, all of Mississippi being potentially 

adaptable to forest purposes; that such statute declares no 
policy or preference, the Federal Government and the 
Commission being not even required to act for the public 
interest or good; that in effect it vests in the Forestry 
Commission the power to exempt lands from taxation at 
pleasure; that the legislature may not surrender the rights 
of the State to another sovereign and give it carte blanche 
to select and take whatever it wishes, regardless of the 
protests of the citizens interested or the real character of 
the lands selected; that the State Forestry Commission 

has in effect assumed to redelegate its authority in this 
matter to the local County Boards of Supervisors, which 

under such purported double delegation are presuming to 
exercise the functions of the legislature in granting so- 
called consents. (App. 65) 

However, further discussion of the same appears unnec¬ 

essary now. This Mississippi statute, approved Novem¬ 
ber 19, 1928 (App. 51), is the sole and exclusive State Act 
which since that date has purported to convey a consent 
to acquisitions by the United States under the Weeks Act, 
and by its own phraseology plainly fails to meet the express 
requirement thereunder of consent “to the acquisition of 

such land by the United States for the purpose of preserv¬ 
ing the navigability of navigable streams” (Italicizing sup¬ 
plied). Accordingly, title could not, and did not, pass 
under the deeds of conveyance and judgments of condemna¬ 
tion, the latter being “other instrument of conveyance,” 
but remained in the purported grantors. 

Appellant submits that the issue of title failure for de¬ 
fault of required legislative consent is of determining and 
vital importance. It is treated in this Argument after the 
issue of Weeks Act unconstitutionality only because logical 

order and the sequence of Congressional history appear so 

to require. This issue of title failure was presented at some 
length and emphasized in the proceedings on the Motion to 



Dismiss (App. 56, 57, 58, 61, 64), but the Court reserved 

all direct comment on the same. 

IV. I ' 

The Prayer for Relief Under Act of July 8, 1943. 

The Act of Congress of July 8, 1943, being Section 567, 
Title 5, U. S. Code, provides that if the Secretary of Agri¬ 
culture shall find within ten years after the acquisition by 
the United States of any land or interest therein wfhich 
is subject to his administration, custody or control, pther 
than land acquired by exchange of public domain land 
or resources, that . . . title or color of title to such land 
or interest was acquired through mistake, misunderstand¬ 
ing, error, or inadvertence, he is authorized to execute and 
deliver on behalf of and in the name of the United Spates 
to the person from whom the title was acquired, or to the 
person whom he finds entitled thereto, a quit-claim de^d to 
such land or interest, on condition of restoration to the 
United States of any consideration paid or its equivalent 
value (App. 52). 

Appellant’s Complaint refers to the foregoing, and rejcites 
that the Secretary of Agriculture has never exercised such 
authority with respect to the lands in question, and will 

not do so, to the irreparable injury of appellant iand 
members of the class, unless required to do so, and that 
the remaining portion of the period of ten years for the 
exercise of such authority is short with respect toj the 
major portion of the acreage involved, the deed of convey¬ 
ance for the 10,083.55 acres, more or less, having been 
executed and transmitted December 28, 1935 (App. 15). 
Appellant offers on behalf of herself and others in the 
class to restore the amounts paid by the United States, 
with interest, and to reimburse for improvements n}ade, 

less any revenues derived by the United States from the 
use of the land and any damages payable for such! use 
(App. 14). It is requested in her prayer that mandatory 
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injunction issue, requiring Clinton P. Anderson, as Sec¬ 
retary of Agriculture, within a definite early period (a) to 
exercise, with respect to the lands and interests involved, 
the authority conferred by the Act of July 8, 1943, and 
(b) then to quitclaim such lands and interests to appel¬ 
lant, for the benefit of herself and members of the class, 
against refund of consideration paid by the United States 
(App. 16). 

Where the duty is ministerial, the administrative offi¬ 
cer can be required to perform it. Where the performance 

of a duty calls for the exercise of discretion, the admin¬ 
istrative officer may not perhaps be required to exercise 
such discretion in a particular manner, but he may, never¬ 

theless, be required to exercise it. Exercise of discre¬ 
tion, where the refusal is refusal even to consider the 
matter, may be compelled. 13 Cyclopedia of Federal 

Procedure, 2nd Edition—1944 (Callaghan and Company) 
Page 609, Paragraph 7057. Since the Secretary of the 
Treasury had power to exercise his discretion concerning 
merits of petition for remission or mitigation of customs 
exaction in the nature of a penalty, his refusal to consider 
the merits constituted a failure to exercise that discretion, 

and the District Court had power to direct that he consider 
the merits. Cotonificio Bustese vs. Morgentliau, 74 App. 

D. C. 13, 121 F. 2d 844. In the absence of other modes 
of judicial review, the Supreme Court of the District of 
Columbia has power to direct the Interstate Com¬ 
merce Commission by mandamus to entertain and proceed 

to adjudicate a cause which it has erroneously declared 
not to be within its jurisdiction. United States ex rel. 
Louisville Cement Co. v. Interstate Commerce Commission, 

246 U. S. 638, 62 L. ed. 914, 38 S. Ct. 408, reversing 42 App. 
D. C. 514. Mandamus by the Supreme Court of the District 
of Columbia will lie to compel the Interstate Commerce 
Commission to take jurisdiction and act upon an application 

by a carrier to establish through route and joint rates 
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between its steamship lines in Alaska and certain other 
carriers, operating in that territory. United States ejx rel. 
Humboldt Steamship Company v. Interstate Commerce 
Commission, 224 U. S. 474, 56 L. ed. 849, 32 S. CtL 556, 
affirming 37 App. D. C. 266. 

It would seem, therefore, that aside from the is^ue of 

Weeks Act unconstitutionality, and the issue of failure of 
title for default of required legislative consent, appellant’s 
Complaint was soundly grounded in seeking an order 

requiring the Secretary of Agriculture to exercise th!e dis¬ 
cretion reposed in him under the Act of July 8, 1943. j Cer¬ 
tainly, the factual allegations of her Complaint, adifiitted 
by appellees for the purpose of their motion to dismiss, 
establish that title or color of title to the lands or interests 

involved may well have been acquired through mistake, 
misunderstanding, error, or inadvertence. 

This issue was raised by appellant at the hearing on 
Januarv 14, 1946: 

* ’ 

“Mr. Wattawa . . . There is also an Act of Corkgress 
of July 8,1943, which we have made an exhibit |o our 
Complaint. It is to the effect that if the Secretary of 
Agriculture shall within 10 years find that title is 
legally insufficient or that title or color of title to 
such land or interest was acquired through mistake, 
misunderstanding, error, or inadvertence, he can, if 
he wishes, make a quitclaim deed, and certainty we 
have the right, your honor, to ask that the Secretary 
exercise that discretion. We do not have the j right 
to say that he shall exercise it in a particular manner, 
but we do have the right to require him to exercise it; 
and that is one of the prayers in our Complaint; too” 
(App. 62). 

Appellant also contended that the Act of July 8,j 1943, 
in essence constituted consent by the United States to 
inquire into such matters where the circumstancesj war¬ 
ranted, and hence was indirect assent to a suit to deter¬ 
mine whether title or color of title to certain landk was 

acquired through mistake, misunderstanding, error, or 
inadvertence (App. 68, 69). 
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Conclusion. 

(a) 

As authority for dismissing appellant’s Complaint, the 

Court cited (App. 70) Mine Safety Appliances Company v. 
Forrestal, Supreme Court of the United States, No. 71, 
October Term, 1945, decided December 10, 1945, (90 L. ed. 
165). There, appellee, as Navy Undersecretary, had noti¬ 
fied appellant that unless it took action to eliminate exces¬ 
sive profits on war contracts, he would, under the Renego¬ 
tiation Act, direct the withholding of payments due appel¬ 
lant on other contracts, sufficient to offset the Government’s 
loss due to the excessive profits. Without asking Tax Court 
review, as expressly provided by the Act, appellant sought 
injunction and declaratory judgment in the United States 
District Court. The Supreme Court held that the Secre¬ 
tary’s proposed action was not a violation of any express 
command of Congress; that the sole purpose of appellant’s 
proceeding was to prevent the Undersecretary from taking 
certain action which would stop payment by the Government 
of money lawfully in the United States Treasury to satisfy 
the Government’s and not the Secretary’s debt to the 
appellant; that the proceeding was an indirect effort to 
collect a debt allegedly owed by the Government, and was 
designed to reach money which the Government owns, the 

later being an indispensable party under such circum¬ 
stances. (Italicizing supplied.) Accordingly, this case is 
not in point. 

(b) 

Immunity does not extend to suits against officers and 
agencies acting under unconstitutional laws or without 
warrant or in excess of law. They are not representing 
the United States in such instances, and their wrongful 
or unwarranted acts may be enjoined, provided the appli¬ 
cant for such relief shows an injury or threat to some 
particular individual right as distinguished from the 
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interest of the general public in administration of the law. 

Cyclopedia of Federal Procedure, 2nd Edition (Calljaghan 
and Company, Vol. 1, pages 142,143 (1943). 

Aside from the issue of the unconstitutionalitv <j>f the 

Weeks Act, under which the acquisitions were presumed to 
be effected (App. 54), appellant contends that where the ap¬ 
pellees, as agents of the United States Government, on be¬ 
half of that Government assert title which under thfe con¬ 
trolling statutes is expressly forbidden to that Government 
except on compliance with certain conditions, the appellees, 
such compliance having failed, are in the position of exceed¬ 
ing their authority, and of asserting rights which in tide cir¬ 
cumstances cannot, and do not, exist. Appellant contends, 
and the authorities establish, that the assertion of a right 
claimed to exist, before there has been a compliance with 
express statutory requirements enabling it to exist,! is as 
ineffective as if no power had been delegated at a}l. In 
requiring full and lawful prior consent from the j State 
whose sovereign domain the Government seeks to ihvade 
and diminish, Congress has thereby denied to the jpublic 
officials the right to acquire property in such domain, with¬ 
out such consent; and accordingly the Government never 
acquired the property rights in Mississippi, and th$ pro¬ 
posed actions of its agents with respect to the sanjie are 

illegal. 
The doctrine that the United States cannot be sued jxcept 

where Congress has provided, has no application to officers 
or agents of the United States wdio, when holding posses¬ 
sion of property for public purposes, are sued therefor 
by a person claiming to be the owmer thereof, or entitled 
thereto; and the lawfulness of that possession, and the right 
or title of the United States to the property, may be the 
subject of inquiry by a Court of competent jurisdiction. 
United States v. Lee, 106 U. S. 196, 27 L. ed. 171, 1 S. Ct. 

240. 
In Ickes v. Fox, 300 U. S. 82, 97, 57 S. Ct. 412, 81 ti. ed. 

525, on certiorari from 66 App. D. C. 128, 85 F. 2d 294, 
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the Court held that ownership of certain water rights was 
in respondents, and not in the United States, and quoted 
the following as recognized rule: 

“If the conduct of defendant constitutes an unwar¬ 
rantable interference with property of the complain¬ 
ant, its resort to equity for protection is not to be 
defeated upon the ground that the suit is one against 
the United States . . . The complainant did not ask 
the Court to interfere with the official discretion of 
the Secretary of War, but challenged his authority 
to do the things of which complaint was made. The 
suit rests upon the charge of abuse of power, and 
its merits must be determined accordingly; it is not 
a suit against the United States.” 

And again therein, 300 U. S. 82, 96: 

“Petitioner’s contention that the United States is an 
indispensable party defendant and, as it cannot be 
sued, the suits should have been dismissed, is based 
on the propositions, as we understand them, that the 
United States is the owner of the water-rights; that 
respondents’ claims rest entirely upon executory con¬ 
tracts; that the relief sought is the substantial equiv¬ 
alent of specific performance of these contracts. 
“The fallacy of the contention is apparent, because 
the thus-far undenied allegations of the bill, as already 
appears, demonstrate that respondents have fully dis¬ 
charged all their contractual obligations; that their 
water-rights have become vested; that ownership is in 
them and not in the United States. The motion to 
dismiss concedes the truth of these allegations; but 
even if they were denied, we should still be obliged 
to indulge the presumption, in favor of the jurisdic¬ 
tion of the trial court, that the respondents might be 
able to prove them.” 

When a complaint does not seek interference with an 
officer of the United States acting within his official discre¬ 
tion, but challenges his authority to do the act complained 
of, the suit is not against the United States. The challenge 
of authority goes to the question whether the power was 
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delegated or could be delegated—that is, whether authority 
was attempted to be vested in the officer at all, or whether 
there was constitutional power to do so. In either eyent, 
the Complaint should lie. A court of equity, having con¬ 
trol of the person of the defendant, can restrain him jfrom 
violating the rights of complainant with regard to property 
not within its jurisdiction, and may compel obedience to 
its decree. Resort to equity is not to be defeated upoi the 
ground that the suit is against the United States, when a 
Federal officer is acting in excess of his authority or under 
an authority not validly conferred. Philadelphia Company 
v. Stimson, Secretary of War, 223 U. S. 605, 32 S. Ct.j 340, 
56 L. ed. 570, affirming 33 App. D. C. 338. 

(c> ! 
“If an agent of the Government acts without authority 

or attempts to act under a void or unconstitutional act of 

Congress, he ceases to act in an official capacity and a! suit 
against him is not a suit against the Government. . j . It 
follows that the exemption of the Government from suit 
does not exempt or protect its officials when they are pro¬ 
ceeding without authority or under an unconstitutional 
Act of Congress. Otherwise, there would be no consti¬ 
tutional limitations, since there would be no way of testing 
the constitutionality of the challenged procedure. . .|. If 
the Act of Congress is unconstitutional, then the Secretary 
of War is not a necessary party. . . . Since the Adt of 
Congress in question is challenged by the plaintiff as uncon¬ 
stitutional, and the constitutionality of the said Act is 

asserted by the defendants, who are within the jurisdic¬ 
tion of this Court and have been served by proper process, 
this Court has jurisdiction to entertain the suit and piust 
of necessity determine or pass upon the constitutionality 
of the Act. The question and the manner in which is 
presented, rather than the ultimate answer, determine 
jurisdiction.” State of Oklahoma v. Guy F. Atkinson Co., 
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37 F. Supp. 93, 96 (Three judge Federal Court), affirmed 
313 U. S. 508, 85 L. Ed. 1487, 61 S. Ct. 1050. 

The Court held in Blondet v. Hadley, 144 F. (2d) 370 
(CCA—1st—1944), that the Bill of Complaint, in so far 

as it alleged continuous trespasses on plaintiff’s land 
by defendant and asked for relief against him, was not 
a “suit against the United States,” although defendant 
rested his claim upon title of the United States and his 
authority as a Federal official, stating in part: 

“A determination of title in the case at bar does not 
adjudicate title as such—it only adjudicates the rela¬ 
tive merits of the respective titles of the litigants, 
and from this it follows that the United States is not 
a necessary party. . . A majority of the Supreme 
Court in United States v. Lee, 106 U. S. 196, S. Ct. 
240, 27 L. ed. 171 . . . decided that a possessory action 
against a Government official in actual occupancy and 
control of lands claimed by the United States is not 
an action against the United States but one against 
the official as an individual even though that official 
justified his occupancy on the ground of his authority 
and the validity of the title of the United States.” 

I 
In Correa v. Barbour, 71 F. (2d) 9, CAA—1st—1934, 

action was brought to recover possession of land in Puerto 
Rico from one claiming to have title or claim to the same 
as Forest Supervisor for the United States. In reversing 
a District Court judgment sustaining a demurrer, the 
Circuit Court of Appeals held that the action was against 
defendant as an individual, not against the United States— 
that although it is true that the defendant could not prove 
that he was in possession without showing that the United 
States had good title to the land giving it authority to 
authorize him to enter and possess the land, the right and 
title of the United States were not in issue, but were 
merely matters of evidence tending to prove the character 
of authority under which he held possession—that accord¬ 

ingly the United States was not an indispensable party. 



<d) 
See also Dollar, et al v. Land, Chairman, supra; First 

National Bank of Holdenville v. I ekes, No. 9075, this Cc^urt, 
decided April 1, 1946 (154—F. 2d. 851); Goltra v. Weeks, 
Secretary of War, 271 U. S. 536, 46 S. Ct. 613, 70 L} ed. 
1074; Work, Secretary of Interior v. Louisiana, 269 tT. S. 
250, 46 S. Ct. 92, 70 L. ed. 259, modifying and affirming 53 
App. D. C. 22, 287 Fed. 999; Noble v. Union River Logging 
Railroad Co., 147 U. S. 165, 13 S'. Ct. 271, 37 L. ed. 1123, 
affirming decree of Supreme Court of the District of Colum¬ 
bia ; Bayne, Secretary of Interior v. Central Pacific Railroad 
Co., 255 U. S. 228, 41 S. Ct. 314, 65 L. ed. 598, affirming ’jvith 
modification 46 App. D. C. 374; Tindal v. Wesley, 167 XL S. 
204,17 S. Ct. 770, 42 L. ed. 137; Ex Parte Young, 209 Xt S. 
123, 28 S. Ct. 441, 52 L. ed. 714; West, Secretary of the In¬ 
terior v. Standard Oil Company, 278 U. S. 200, 49 S. Ct. 138, 
73 L. ed. 265; Keifer and Keifer v. R. F. C., 306 U. S'. 381, 
59 S. Ct. 516, 83 L. ed. 784; Magruder v. Belle Fourche Val¬ 
ley Water Users Association, 219 F. 72 C. C. A. 8th; North¬ 
ern Pacific Railroad Company v. State of North Dakotfy ex 
rel Langer, 250 U. S. 135, 39 S. Ct. 502, 63 L. ed. 897. 

It is earnestly urged that the judgment of the District 
Court entered January 16, 1946, dismissing the Amended 
Complaint herein, should be vacated and set aside, and! the 
appellees required to answer the Amended Complaint.! 

Respectfully submitted, 

John Watt aw a, 

1317 F. Street, N. W., 
Washington 4, D. C., 

Attorney for Appellant. 

Robert M. Rieser, 

One West Main Street, 
Madison 3, Wisconsin, 

Of Counsel. 
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1 Filed Jul 12 1945 

In the District Court of the United States for the District 
of Columbia 

Civil Action, No. 29,537 

Amended Complaint for Prohibitory Injunction, Mandatory 
Injunction, Determination of Title, and Other Belief 

Alice Martens Young, Town of Madison, Dane County, 
Wisconsin, Individually, and Also on Behalf of Herself 
and All Other Persons As a Class Holding Stock in 
the Miss-Wis Timber and Land Co. at Time of Its Dis¬ 
solution, Plaintiff, 

v. 

Clinton P. Anderson, Secretary of Agriculture of the 
United States, Department of Agriculture, The Mall, 
Between 12th and 14th Streets, S. W., Washington, 

D.C. 

E. H. Wiecking, Land Use Coordinator, Said Department 
of Agriculture 

William A. Jump, Director, Office of Budget and Finance, 
Said Department of Agriculture 

Ray Ward, Director, Division of Purchase, Sales and Traf¬ 
fic, Said Department of Agriculture 

James N. Cline, Jr., Acting Chief, General Contracting 
Section, Division of Purchase, Sales and Traffic, Said 
Department of Agriculture 

L. F. Watts, Chief, Forest Service, Said Department of 
Agriculture 



L. F. Kneipp, Assistant Chief, Lands Division, Forestj Ser¬ 
vice, Said Department of Agriculture 

Robert H. Shields, Solicitor, Said Department of Agricul¬ 
ture, Defendants. 

2 Amended Complaint 

Comes now plaintiff Alice Martens Young, and respect¬ 
fully shows: 

That she is an individual, adult, citizen of the United 
States, and resident of the Town of Madison, Dane County, 
State of Wisconsin. 

n . | 
That a corporation, to wit, the Miss-Wis Timber and Land 

Co., was heretofore organized, and existed, under the laws 
of the State of Wisconsin, and was voluntarily dissolved in 
April, 1938, with all debts paid; that at time of dissolution 
plaintiff owned 530 shares out of the total of 1315 shares 
of its capital stock then outstanding, or about 40 per jcent; 
that the remainder of said 1315 shares was held, iii lots 
of from 5 to 70 shares, by 63 other individuals, resident at 
different places in the State of Wisconsin, some no|v be¬ 
lieved abroad; that it is impracticable to bring all before 
the Court at this time, and as plaintiff will fairly secure the 
adequate representation of all as to rights claimed a^ for¬ 
mer stockholders of Miss-Wis Timber and Land Col., she 
also hereby sues on behalf of all as well as in her ovjm be¬ 
half as a member of said class; that the character ofjright 
sought to be enforced for the class is joint. 

m ! 

That the defendants are officers of the Government of the 
United States, or of its agencies, (a) defendant Clinton P. 
Anderson being the Secretary of Agriculture, having on 
June 30, 1945, succeeded Claude R. Wickard, resigned, (b) 
defendant E. H. Wiecking being Land Use Coo^dina- 
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3 tor, said Department of Agriculture, and member of 
its Advisory Committee passing initially on oil and 

gas lease applications, (c) defendant William A. Jump be¬ 
ing Director, Office of Budget and Finance, said Department 
of Agriculture, and member of its said Advisory Commit¬ 
tee, (d) defendant Ray Ward being Director, Division of 
Purchase, Sales and Traffic of said department of Agricul¬ 
ture, to whom such applications are required to be ad¬ 
dressed, (e) defendant James N. Cline, Jr., being Acting 
Chief, General Contracting Section, of said Division of Pur¬ 
chase, Sales and Traffic, (f) defendant L. F. Watts being 
Chief, Forest Service, said Department of Agriculture, (g) 
defendant L. F. Kneipp being Assistant Chief, Lands Divi¬ 
sion, said Forest Service, and (h) defendant Robert H. 
Shields being Solicitor, said Department of Agriculture, 
and member of its said Advisory Committee; that all de¬ 
fendants are present in the City of Washington, District of 
Columbia, and have their official places of business in said 
City, and perform their official duties there; that all are 
made defendants herein in their official capacities as herein¬ 
above indicated. 

IV 

(a) 

That under the Act of March 1,1911, known as the Weeks 
Act as Amended (36 Stat. 962, 963; 16 U. S. Code, Sections 
513-521), pertinent portions thereof being attached hereto 
as Exhibit A, and made a part hereof, there was created 
the National Forest Reservation Commission authorized to 
consider and pass upon such lands as might be recommended 
for purchase as provided in said Act, and also to fix price 
or prices in such purchases, which, under said Act, are re¬ 
stricted to lands approved by said Commission; 

(b) 

That said Act, as amended, authorizes and directs the 
Secretary of Agriculture to examine, locate, and rec- 
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4 ommend for purchase such forested, cut-over, or de¬ 
nuded lands within the watersheds of navigable 

streams as in his judgment may be necessary to the flow of 
navigable streams or for the production of timber, and to 
report his findings to said commission, but it providesj that 
before any purchase is made, the lands shall be examined by 
said Secretary, in cooperation with the Director of the Geo¬ 
logical Survey, and a report made by them to said conjmis- 
sion showing that Federal Government control of such lands 
will promote or protect the navigation of streams, or by 
the Secretary of Agriculture showing that such control will 
promote the production of timber thereon; 

(O 
That said Act also authorizes the Secretary of Agricul¬ 

ture to purchase, in the name of the United States, jsuch 
lands as have been approved for purchase by said National 
Forest Reservation Commission at the price or prices fixed 
by said commission, and it provides that in condemnation 
proceedings prosecuted under its Sections, the Secretary 
may make payment of the award therein when advised by 
the Attorney General that the proceedings and the decree 
arc regular; and 

w \ 

That said Act further directs that “no deed or other in¬ 

strument of conveyance shall be accepted or approved by 
the Secretary of Agriculture under this Section until the 
Legislature of the State in which the land lies shall have 
consented to the acquisition of such land by the United 
States for the purpose of preserving the navigability of 
navigable streams.” 

V 

(a) ! 

That under the Act of March 4,1917 (39 Stat. 1150, 
Title 16, U. S. Code, Section 520), copy of which is 

j 

i 
I 
i 

5 
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annexed hereto as Exhibit B, and made a part hereof, 
the Secretary of Agriculture is authorized, under general 
regulations to be prescribed by him, to permit the prospect¬ 
ing, development, and utilization of the mineral resources 
of the lands acquired under the provisions of aforesaid 
Weeks Act, upon such terms and for specified periods or 
otherwise, as he may deem to be in the best interests of the 
United States; 

(b) 

That pursuant to the provisions of said Act of March 4, 
1917, the Secretary of Agriculture promulgated May 13, 
1944 (9 F. R. 5103) a Code of Regulations applicable to oil 
and gas rights owned by the United States and under the 
jurisdiction of the Department of Agriculture or any agency 
thereof, and detailing the Departments policy with respect 
to the same, and the conditions under which oil and gas 
leases will be issued by him or his representatives; that 
in said Code, at Regulation 4.20, the Secretary of Agricul¬ 
ture delegated to the Land Use Coordinator and the Direc¬ 
tor of Finance the power jointly to prescribe detailed pro¬ 
cedures, forms and operating regulations in accordance with 
said Code of Regulations; 

<•) 
That under such delegated authority, defendants E. H. 

Wiecking, as said Land Use Coordinator, and William A. 
Jump, as said Director of Finance, issued and promulgated 
at Washington, D. C., on June 1, 1944, regulations of oil 
and gas leasing procedure for applicants desiring to nego¬ 
tiate for development of the oil and gas resources over 
which said Secretary of Agriculture has jurisdiction; that 
these regulations provide, inter-alia, that all applications 
for leases of said resources must be filed with said Division 
of Purchase, Sales and Traffic, Department of Agriculture, 
in said City of Washington; that defendant Ray Ward is 
the Director of said Division, and defendant James N. Cline, 
Jr., is the Acting Chief of its General Contracting Section; 
and 
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6 

I 
! 

(d) 
That applications for such leases are initially passed 

upon by defendant L. F. Watts as Chief, of the Forest Ser¬ 
vice, said Department of Agriculture, and by defendant L. 
F. Kneipp as Assistant Chief, Lands Division of saidj For¬ 
est Service, and also by an Advisory Committee, so-called, 
at said Department, comprised of defendants E. H. 'Reck¬ 
ing as said Land Use Coordinator, Robert H. Shieljds as 
said Solicitor, William A. Jump as Director of said Bpdget 
and Finance Division, James N. Cline, Jr., as Acting Chief, 
said General Contracting Section, and others, all so officiat¬ 
ing in said City of Washington. 

VI 
i 

That subsequent to the passage of said Weeks Act as 
Amended, and during the year 1934, the then Secretary of 
Agriculture, through F. A. Silcox, then Chief of said Forest 
Service, indicated desire to acquire, in the name of the 
United States, under the provisions of said Weeks Act, cer¬ 
tain lands located in the State of Mississippi, own^d by 
plaintiff, and also certain other lands located there, cjwned 
by said Miss-Wis Timber and Land Co.; that in the en¬ 
suing related discussions, said Silcox advised that ijmless 
plaintiff and said company so sold, their lands wodld be 
taken by the United States through condemnation, an<jl fur¬ 
ther that in such acquisitions in that area, all former owners 
would be treated equally in the matter of mineral rights, in 
that none would be permitted to reserve the same for 
longer than ten years; that as neither plaintiff nor said com¬ 
pany was financially able to enter into litigation wit)h the 
United States, they decided to grant options for said lands 
as requested; that recently it has been learned that certain 
other corporations and individuals whose lands in the State 
of Mississippi were so acquired, were granted minerail res¬ 
ervations therein for 30, 50, or 100 years, or even in per¬ 
petuity. 

I 

i 
I 
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7 vn 
That on March 11,1935, said Miss-Wis Timber and Land 

Co., accordingly executed option to the Secretary of Agri¬ 
culture to purchase, within twelve months thereafter, for 
the United States, 17,050 acres, more or less, owned by said 
company, located in Wilkinson County, State of Mississippi, 
at the price of $3.60 per acre, with reservation in the 
grantor of mineral interests therein for a period of ten 
years from July 1, 1935; that on March 25, 1935, the De¬ 
partment of Agriculture advised said Miss-Wis Timber and 
Land Co. that said National Forest Reservation Commis¬ 
sion had approved the transaction, and that the Depart¬ 
ment, therefore, elected to purchase under said option, and 
that its Forest Service would proceed to accurate ascertain¬ 
ment of the tract acreage and that payment would be made 
upon title approval by the Attorney General, “in accordance 
with the requirement of the Weeks Law, Act of March 1, 
1911 (36 Stat. 961), and Acts amendatory thereof.” 

vm 
That plaintiff, and her husband Edward J. Young, on De¬ 

cember 7,1934, accordingly also executed option to the Sec¬ 
retary of Agriculture to purchase, within twelve months 
thereafter, for the United States, approximately 378 acres 
owned by her in Franklin County, Mississippi, at $2.25 per 
acre, with reservation in the grantor of mineral interests 
therein for ten years from July 1, 1934; and on March 19, 
1935, executed further like option on approximately 1,098 
acres in Wilkinson County, Mississippi, owned by her, at 
$3.75 per acre, with reservation of mineral interests therein 
for ten years from July 1,1935; and on April 27, 1935, exe¬ 
cuted further like option on approximately 42 acres addi¬ 
tional in said Wilkinson County, owned by her, at $3.75 per 
acre, with similar reservation of mineral interests therein 
for ten years from July 1,1935. 
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8 IX 

Following the exercise of said option of March 11, 3}935, 
and on December 28,1935, said Miss-Wis Timber and Ijiand 
Co. executed and transmitted deed for the United States, 
conveying 10,083.55 acres, more or less, of its said lantl in 
Wilkinson County, Mississippi, with mineral interests j res¬ 
ervation in itself for ten years from July 1, 1935, copy of 
said deed being hereto attached as Exhibit C, and made a 
part hereof; that on June 19,1936, and July 21, 1936, ;said 
company executed and transmitted further deeds for| the 
United States, conveying respectively 3,809.05 acres, ljiore 
or less, and 857.46 acres, more or less, all located in |said 
county, with like reservations of mineral interests, copies 
of said deeds being annexed hereto, respectively as Exhibits 
D and E, and made a part hereof; that on May 11,1937, jsaid 
Secretary of Agriculture, in condemnation proceeding^ in¬ 
stituted at his instance on behalf of the United State^, in 
the District Court of the United States for the Jacksoh Di¬ 
vision of the Southern District of Mississippi, caused judg¬ 
ment to be entered therein, condemning 2,245.93 acres, more 
or less, in said Wilkinson County, remaining under the Com¬ 
pany’s said option, on award of $8,085.35, thereafter paid, 
with reservation of mineral interests therein for ten vfears 

* l 

from July 1, 1935; that copy of said judgment is attached 
hereto as Exhibit F, and made a part hereof. 

X 

That thereafter, and on November 7, 1936, in other pro¬ 
ceedings instituted at his instance in the District Court of 
the United States for the Jackson Division of the Southern 
District of Mississippi, said Secretary of Agriculture, on 
behalf of the United States, caused two judgments to be 
entered therein, one condemning 1,117.53 acres, more or less, 
of the land of plaintiff in said Wilkinson County, included 
in her said option, with reservation to her of mineral inter¬ 

ests therein for ten years from July 1,1935, on a\frard 
of $3.75 per acre, which was paid, and the other ^on- 

I 

I 

9 
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denming 377.86 acres additional, more or less, of her 

said land in said Franklin county, with reservation to her 
of mineral interests therein for ten years from July 1,1934, 
on award of $2.25 per acre, which was paid; that copies of 
said two judgments are attached hereto, respectively as Ex¬ 
hibits G and H, and made a part hereof. 

XI 

That on March 19, 1938, for valuable consideration, and 
by instrument thereafter duly recorded in Chancery Court 
for said Wilkinson County, said Miss-Wis Timber and Land 
Co. conveyed to said Edward J. Young all of its rights to 
mineral interests in said lands included in said deeds dated 
December 28, 1935, June 19,1936, and July 21,1936, copies 
thereof being said Exhibits C, D and E, hereof, and also all 
of its rights to mineral interests in said lands included in 
said judgment of condemnation entered May 11, 1937, copy 
thereof being Exhibit F, hereof; that on April 18, 1938, for 
valuable consideration, and by instrument thereafter duly 
recorded in Chancery Court for said Wilkinson County, said 
Edward J. Young reconveyed all rights in said mineral in¬ 
terests to plaintiff; that accordingly plaintiff has all interest 
remaining to said grantors in said mineral rights, and, along 
with the other stockholders upon said dissolution, will have 
full interest in the lands and timber, or their value, if said 
deeds of conveyance and judgments of condemnation are 
adjudged to have failed. 

XII 

That all transactions for said acquisitions, including said 
proceedings in condemnation, were initiated and prosecuted 
at the instance of the Secretary of Agriculture, under the 
provisions of said Weeks Act; that plaintiff is informed, and 
believes, and therefore avers, that said Weeks Act is uncon¬ 
stitutional, and invalid at law, because it purports to confer 

authority upon the Federal Government to make ac- 
10 quisitions for forest reserves within a State wherein 

the Government of the United States has no public 
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domain; that the jurisdiction of the United States is con¬ 
fined to the regulation of commerce among the states, a|nd 
as an incident thereto, reaches navigable waters, but it does 
not directly extend over surface lands, forests, mineral in¬ 
terests, and the like; that under the Constitution, the pres¬ 
ervation of the navigability of navigable streams alone jus¬ 
tifies Federal land acquisition within the domain of a State 
other than for the limited purposes enumerated in the Con¬ 
stitution, such as for the erection of post offices, court 
houses, lighthouses, customs houses, military establish¬ 
ments, and the like; that under its constitutional po\Ver 
over such navigability, the Federal Government may appro¬ 
priate for the purchase of lands and forest reserves in a 
State, provided that such lands and forest reserves have a 
direct and substantial connection with the conservation ajnd 
improvement of the navigability of navigable streams; that 
constitutional warrant does not exist for Federal Govern¬ 
ment acquisitions, through negotiation or condemnation, of 
lands within a state’s domain, to be used solely or primarily 
for the creation of national forest reserves within that do¬ 
main, nor does it exist for Federal acquisitions of mineral 
interests in that domain. 

xm 
i 

That irrespective of the aforementioned unconstitution¬ 
ally of said Weeks Act, there is the fact that its Section fjl6 
(Exhibit A, attached hereto) expressly provides that: 

“No deed or other instrument of conveyance shall be ac¬ 
cepted or approved by the Secretary of Agriculture under 
this Section until the legislature of the State in which the 
land lies shall have consented to the acquisition of siich 
land by the United States for the purpose of preserving the 
navigability of navigable streams.” 

i 
That plaintiff is informed and believes, and therefore 

avers, that the fulfillment of said requirement con^ti- 
11 tutes a condition precedent to actual passing of tittle, 

whether by deed of conveyance or by decree of con- 

I 
I 
I 

I 
I 
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demnation; that until such condition has been fulfilled, title 
cannot, and does not, pass, but remains in the grantor; that 
if the grantee should take possession before such condition 
is fulfilled, he does so merely in the capacity of trustee for 
the grantor. 

XIV 

That plaintiff is informed and believes, and therefore 
avers, that said provision not only requires legislative con¬ 
sent to such acquisitions by the United States “for the pur¬ 
pose of preserving the navigability of navigable streams/* 
but that there must be a separate legislative enactment for 
each acquisition, with the property in each instance care¬ 
fully identified and described as in an instrument of con¬ 
veyance. 

XV 

That there have been no such legislative enactments with 
respect to any of the lands or interests herein involved; 
that the Legislature of the State of Mississippi did pass an 
Act, initially approved November 19, 1928, (Section 6058, 
Mississippi Code, 1930) copy attached hereto as Exhibit I, 
and made a part hereof, purporting to give a blanket con¬ 
sent in advance, without any acreage identification or de¬ 
scription, “to the acquisition by the United States by pur¬ 
chase or gift of such land in Mississippi, as in the opinion of 
the Federal Government and the State Forestry Commis¬ 
sion may be needed for the establishment of a national for¬ 
est or forests, or reclamation or colonization projects”; 

That said Act, approved November 19, 1928, does not 
constitute a compliance with said express requirement of 
the Weeks Act because (a) it does not convey consent to 
acquisition by the United States for the purpose of preserv¬ 

ing the navigability of navigable streams; (b) it pur- 
12 ports to apply, not to individual, currently proposed 

acquisitions, but in blanket form to all, in advance; 
(c) it does not identify or describe the acreage in question, 
as required by the term “such land” in said Weeks Act pro¬ 
vision; (d) it purports to delegate legislative power to the 



Federal Government and the State Forestry Commission, 
in derogation of the Constitution of Mississippi, which, in 
its Section 33, provides that the “legislative power of j the 
State shall be vested in a legislature which shall consist of 
a Senate and a House of Representatives. ” j 

XVI 

That, therefore, said fundamental condition precedent, 
created by said Weeks Act, has never been fulfilled, ^nd 
is now incapable of fulfillment, by reason of the 1 re¬ 
cently adopted policy of the State of Mississippi to j re¬ 

frain from approving any such acquisitions and evenj to 
“withdraw any approvals heretofore given or attempted to 
be given, in whatever form, with respect to transactions tjhat 
have been consummated or have not yet reached the st^ge 
of agreement to consummate.’’ 

That, accordingly, title could not, and did not, pass under 
aforementioned deeds of conveyance of December 28, 1^35, 
June 19, 1936, and July 21, 1936 (Exhibits C, D and E,j at¬ 
tached hereto), nor under said judgments of condemnation 
of November 7, 1936, and of May 11, 1937 (Exhibits GilEl 
and F, attached hereto), but remained in said Miss-yfts 
Timber and Land Co. as to its said lands, and in plaintiff as 
to her said lands. 

That said deeds are now in the files of the Division! of 
Accounts of said Department of Agriculture, Washington, 

D. C. 
XVII 

That on account of said transactions said Miss-Wis Tim¬ 
ber and Land Co. received from the United States: 

13 $36,290.38, on or about April 9,1936 
(Net, after $10.40 refund) 

15,229.43, on or about August 26,1936 
1,570.00, on or about July 9,1937 
8,085.35, on or about December 31,1937 
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And plaintiff received from the United States on account 
of said transactions: 

$3,905.52, on or about March 15,1937 
850.18, on or about April 12,1937 
285.22, on or about August 12,1937 

$5,040.92 

That plaintiff is prepared, and hereby offers, on behalf 
of herself and others in said class, to pay said amounts to 
the United States, with interest at three per cent on each 
amount from date of receipt, and to reimburse the United 
States for the value of any improvements or seedlings 
placed by it on said lands, less any income or revenues de¬ 
rived by the United States from its use since taking posses¬ 
sion, and less any damages payable by reason of.such use; 
that until there is an accounting respecting the value of any 
such improvements, and respecting any such income, and 
damages, the amount to be returned to the United States, 
and which could be tendered, cannot be determined. 

XVIII 

That it is generally provided in said deeds of conveyance, 
and in said judgments of condemnation that in the absence 
of compliance by the grantors with certain conditions, the 
mineral interests in said lands shall, on the expiration of 
said periods of ten years, revert to the United States; that 
plaintiff is informed and believes, and therefore avers, that 
on July 1, 1945, or shortly thereafter, the defendants or 
certain of them, acting individually or collectively under the 
statutes and under the oil and gas leasing regulations here¬ 
inabove referred to, will proceed to invite the submission 

by the public of applications for the granting of 
14 leases on said mineral interests, with a view to their 

operation as though Government owned, and intend 
to take such other and further steps as would accord with 
full Government ownership of said land and interests, to 

t 
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i 

the irreparable injury and damage of plaintiff and members 
of said class. 

XIX 

That by Act of Congress of July 8, 1943, copy of whiqh 
is attached hereto as Exhibit J, and made a part hereof, jif 
he shall find within ten years after acquisition by the United 
States of land subject to his administration that title or 
color of title to such land was acquired through mistake, 
misunderstanding, error, or inadvertence, the Secretary of 
Agriculture is authorized to execute and deliver on beh4lf 
of the United States to the person from whom the title whs 
acquired, or the person entitled thereto, quitclaim deed to 

such land, against refund of any consideration paid by tie 
United States therefor; that said Secretary of Agriculture 
has never exercised said authority with respect to the lan&s 

embraced in aforesaid deeds of conveyance and judgments 
of condemnation, and plaintiff is informed and believes, aijid 
therefore avers, that he will not exercise said authority wijth 
respect thereto, to the irreparable injury of plaintiff and 

members of said class, unless required to do so; that the re¬ 
maining portion of said period of ten years for exercise of 
said authority is short with respect to the major portion 
of the acreage herein involved, the deed of conveyance fpr 
said 10,083.55 acres, more or less, having been executed ahd 
transmitted December 28,1935. j 

XX 

That under the laws of the State of Wisconsin, the per¬ 
sons who were Miss-Wis Timber and Land Co., stockholders 

at the time of its said dissolution would be entitled, jin 
15 proportion to their stock interest, to the lands em¬ 

braced in its said deeds, or their value, upon such 
quitclaim or upon adjudication that title had not passed :to 

the United States. 
I 
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XXI 

That the District Court of the United States for the Dis¬ 
trict of Columbia is empowered to issue writs of injunction, 
prohibitory and mandatory. 

Wherefore, plaintiff prays: 
1. That this Court’s process issue, for service upon each 

of said defendants, requiring them, and each of them, to 
make Answer hereto. 

2. That prohibitory injunction issue, restraining said de¬ 
fendants, and each of them, from exercising any acts of 
ownership with respect to any of the lands or interests em¬ 
braced in said deeds of conveyance or judgments of condem¬ 
nation, including the taking of any acts or steps designed to 
offer or place, or having the effect of offering or placing, 
said lands or interests on lease. 

3. That mandatory injunction issue, requiring said Clin¬ 
ton P. Anderson, as Secretary of Agriculture, within a defi¬ 
nite early period, (a) to exercise, with respect to the lands 
and interests embraced in said deeds of conveyance and 
judgments of condemnation, the authority conferred upon 
the Secretary of Agriculture in said Act of July 8,1943, Ex¬ 
hibit J hereto, and (b) then to quitclaim said lands and in¬ 
terests to plaintiff, for the benefit of herself and members 
of said class, against refund of consideration paid by the 
United States therefor, as provided further in said Act of 
July 8, 1943. 

4. That if the preceding prayer be not granted, or if it be 

granted only as to (a) thereof and the ensuing exercise of 
said authority is without the effect of producing such 

16 quitclaiming, this Court then adjudge that title did 
not pass under said deeds of conveyance and under 

said judgments of condemnation, but remained with the 
grantors, and require defendants to file herein an account¬ 
ing for the period of occupancy of said lands and interests 
by the United States. 

5. That upon such adjudication respecting title, and 
against payment of such net sums as may be due the United 



States, defendants be required to deliver up to plaintiff, ior 
cancellation, said deeds dated December 28, 1935, June 19, 
1936, and July 21, 1936, now at Washington, D. C., and be 
further required to cooperate in correcting the records in 
said Counties of Wilkinson and Franklin, State of Missis¬ 
sippi, and in said District Court of the United Statjes, 
Southern District of Mississippi, to reflect the true statej of 
the title in said lands and interests. 

6. That the Court grant such other and further relief as 
appears proper and required. 

Alice Martens Young 

John Wattawa 

1317 F Street, N. W. 
Washington, D. C. 

Attorney for Plaintiff 

Robert M. Rieser 

One West Main Street 
Madison, Wisconsin 

Of Counsel 

17 State op Wisconsin 

County of Dane, ss: 

Alice Martens Young, being first duly sworn, on oath 
deposes and says that she is the plaintiff herein; that &he 
has read the foregoing Complaint by her subscribed, ^nd 
knows its contents, and that the statements therein ire 
true, to the best of her knowledge, information, and belief. 

Alice Martens Young 

Subscribed and sworn to before me this 10th day of Jifly, 

1945. 
Grace D Meyers 

Notary Public in and for said 
County of Dane, State of 

(Seal) Wisconsin. 

My commission expires April 18, 1948. 
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Exhibit A 

WEEKS FORESTRY LAW, AS AMENDED 

(Title 16, U. S. Code, Sections 513, 515-519) 

Section 513. National Forest Reservation Commission; an¬ 
nual report to Congress 

The National Forest Reservation Commission shall con¬ 
sist of the Secretary of War, the Secretary of the Interior, 
the Secretary of Agriculture, and two Members of the Sen¬ 
ate, to be selected by the President of the Senate and two 
Members of the House of Representatives, to be selected by 
the Speaker, and is authorized to consider and pass upon 
such lands as may be recommended for purchase as pro¬ 
vided in section 515 of this title, and to fix the price or prices 
at which such lands may be purchased, and no purchases 
shall be made of any lands until such lands have been duly 
approved for purchase by said commission. The members 
of the commission shall serve as such only during their in¬ 
cumbency in their respective official positions, and any va¬ 
cancy on the commission shall be filled in the manner as the 
original appointment. It shall report annually to Congress 
through its president, not later than the first Monday in 
December, its operations and expenditures in detail, during 
the preceding fiscal year. March 1, 1911, C. 186, Sections 
4, 5, 36 Stat. 962. 

#*#••••••* 
Section 515. Examination, location, and recommendation 

for purchase of forested, cut-over, or denuded 
lands, and report by Secretary of Agriculture 

The Secretary of Agriculture is authorized and directed 
to examine, locate, and recommend for purchase such for¬ 
ested, cutover, or denuded lands within the watersheds of 
navigable streams as in his judgment may be necessary to 
the regulation of the flow of navigable streams or for the 
production of timber and to report to the National Forest 



Reservation Commission the results of such examination; 
but before any lands are purchased by the commission said 
lands shall be examined by the Secretary of Agriculture, in 

cooperation with the Director of the Geological Sur- 
19 vey, and a report made by them to the commission 

showing that the controls of such lands by the Fed¬ 

eral Government will promote or protect the navigation of 
streams or by the Secretary of Agriculture showing that 
such control will promote the production of timber thereon. 
March 1, 1911, c. 186, Section 6, 36 Stat. 962; June 7, 1024, 

c. 348, Section 6, 43 Stat. 654. 

Section 516. Purchase of lands approved by commission; 
consent of State; exchange of lands; cuttinar 
and removing timber 

The Secretary of Agriculture is authorized to purchase, 
in the name of the United States, such lands as have been 
approved for purchase by the National Forest Reservation 
Commission at the price or prices fixed by said commissi|on. 
No deed or other instrument of conveyance shall be accepted 
or approved by the Secretary of Agriculture under this sec¬ 
tion until the legislature of the State in which the land jies 
shall have consented to the acquisition of such land by the 
United States for the purpose of preserving the navigability 
of navigable streams. With the approval of the National 
Forest Reservation Commission as provided by this section 
and section 515 of this title, and when the public interests 
will be benefitted thereby, the Secretary of Agriculture is 
authorized, in his discretion, to accept on behalf of jthe 
United States title to any lands within the exterior boun¬ 
daries of national forests acquired under said sections 
which, in his opinion, are chiefly valuable for the purposes 
as therein stated, and in exchange therefor to convey by 
deed not to exceed an equal value of such national forest 
land in the same State, or he may authorize the grantoif to 
cut and remove an equal value of timber within such Ra¬ 
tional forests in the same State, the values in each case| to 
be determined by him. 
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Timber given in such exchanges shall be cut and removed 
under the laws and regulations relating to such na- 

20 tional forests, and under the direction and supervi¬ 
sion and in accordance with the requirements of the 

Secretary of Agriculture. Lands so accepted by the Secre¬ 
tary of Agriculture shall, upon acceptance, become parts 
of the national forests within whose exterior boundaries 
they are located, and be subject to all the provisions of sec¬ 
tions 480, 500, 513-519 and 521 of this title. March 1, 1911, 

c. 186, Section 7, 36 Stat. 962; March 3, 1925, c. 473, 43 

Stat. 1215. 

Section 517. Title to lands to be acquired. 

The Secretary of Agriculture may do all things necessary 
to secure the safe title in the United States to the lands to 
be acquired under sections 513-519 and 521 of this title, but 
no payment shall be made for any such lands until the title 
shall be satisfactory to the Attorney General and shall be 
vested in the United States. March 1, 1911, c. 186, Section 
8, 36 Stat. 962. 

Section 517a. Payment of awards in condemnation pro¬ 
ceedings 

In condemnation proceedings, heretofore or hereafter 
prosecuted, for the acquisition of lands under sections 513- 
519 and 521 of this title, in which a decree is entered vesting 
title thereto in the United States upon payment of the award 
into the registry of the court, the Secretary of Agriculture 
is authorized to make such payment when advised by the 
Attorney General that the proceedings and the decree are 
regular. March 1,1911, c. 186, Section 8, 36 Stat. 962; Dec. 
11,1926, c. 5, 44 Stat. 919. 

Section 518. Acquisition of lands not defeated by rights- 
of-way, easements, and reservations 

Such acquisition by the United States shall in no case be 
defeated because of located or defined rights of .way, ease¬ 
ments, and reservations, which, from their nature will, in 
the opinion of the National Forest Reservation Commission 
and the Secretary of Agriculture, in no manner interfere 



with the use of the lands so encumbered, for the purposes of 
sections 480, 500,513-519, and 521 of this title. Such 

21 rights of way, easements, and reservations retained 
by the owner from whom the United States receives 

title, shall be subject to the rules and regulations prescribed 
by the Secretary of Agriculture for their occupation, use, 
operations, protection, and administration, and such rules 
and regulations shall be expressed in and made part of| the 
written instrument conveying title to the lands to the United 
States; and the use, occupation, and operation of such rights 
of way, easements, and reservations shall be under, subject 
to, and in obedience with the rules and regulations so ex¬ 
pressed. March 1, 1911, c. 186, Section 9, 36 Stat. 962; 
March 4,1913, c. 145, 37 Stat. 855. 

Section 519. Agricultural lands included in tracts 
quired; sale for homesteads 

ac- 

Inasmuch as small areas of land chiefly valuable for agri¬ 
culture may of necessity or by inadvertence be included iu 
tracts acquired under this section and sections 513-51$ of 
this title, the Secretary of Agriculture may, in his discre¬ 
tion, and he is authorized, upon application or otherwis<i, to 
examine and ascertain the location and extent of such a^eas 
as in his opinion may be occupied for agricultural purposes 
without injury to the forests or to stream flow and which! are 
not needed for public purposes, and may list and describe 
the same by metes and bounds, or otherwise, and offer them 
for sale as homesteads at their true value, to be fixed hv 
him, to actual settlers, in tracts not exceeding eighty aqres, 
in area, under such joint rules and regulations as the Secre¬ 
tary of Agriculture and the Secretary of the Interior may 
prescribe; and in case of such sale the jurisdiction over! the 
lands sold shall, ipso facto, revert to the State in whichj the 
lands sold lie. And no right, title, interest, or claim in <>r to 
any lands acquired under said sections, or the waters thbre- 
on, or the products, resources, or use thereof after such 
lands shall have been so acquired, shall be initiated or per¬ 
fected, except as in this section provided. March 1,1914, c. 
186, Section 10, 36 Stat. 962. 



22 

22 Filed Jul 121945 

Exhibit B 

ACT OF MARCH 4,1917 

(Title 16, U. S. Code, Section 520) 

Regulations as to mineral resources 

The Secretary of Agriculture is authorized, under gen¬ 
eral regulations to be prescribed by him, to permit the pros¬ 
pecting, development, and utilization of the mineral re¬ 
sources of the lands acquired under sections 513-519 of this 
title, upon such terms and for specified periods or otherwise, 
as he may deem to be for the best interests of the United 
States; and all moneys received on account of charges, if 
any, made under said sections shall be disposed of as is pro¬ 
vided by existing law for the disposition of receipts from 
national forests. March 4,1917, c. 179, 39 Stat. 1150. 

23 Filed Jul 121945 

Exhibit C 

Copy 

This deed made this the 28th day of December, A. D. 1935, 
by and between Miss.-Wis. Timber and Land Company, a 
corporation organized and existing under the laws of the 
State of Wisconsin, having an office and principal place of 
business at Madison, Wisconsin, party of the first part, and 
the United States of America, and its assigns, party of the 
second part: 

Witnesseth, That for and in consideration of the sum of 
Thirty-Six Thousand Three Hundred and 78/100 Dollars 
($36,300.78), cash in hand paid to the said party of the first 
part by the said party of the second part of the lands herein 
conveyed, the receipt of which is hereby acknowledged, the 
said party of the first part doth by these presents convey 
and warrant unto the said party of the second part the fol¬ 
lowing described real estate and its appurtenances, lying 



and being in the County of Wilkinson and in the State of 
Mississippi, to-wit: 

Township 3 North, Range 1 East of Washington Meridian 

Section 3—NW%; NW% of SW%; 
4- NW% of NE%; Ny2 of NW%; SMj of 

SE%; NE14 of SE*4; 
5— Ey2; | 

Township 4 North, Range 1 West of Washington Merid¬ 
ian 

Section 13—Lot #5; j 
14— NE%; N% of NW^; E% of SW^4 of 
SWy4; W/2 of SW%; SW% of SE1/4; |E% 
of NW14 of SE%; W/2 of SWA; 32.98 acrejj on 
East side of SWA of NW}4, described as: j Be¬ 
ginning at the Southeast corner of NW%, 
thence North 0° 30' West 19.97 chains to 
the Northeast corner of SE% of N^^; 
thence North 88° 58' West 16.50 chains; thence 
South 0° 30' East 20.00 chains to the Sputh 
boundary of NW1^; thence South 89° 03' East 
16.50 chains to the point of beginning; 

15— SW*4; Wy2 of SWA; 
18—E% of SWA; 
20— NE% of NE%; W%; SWA; 
21— N% of Ni/2; Sy2; 
23— NW%; SV2 of NE%; SE^t; 
24— N% of NE%; W% of SW%; 
27— Entire; 
28— SW% of NE%; W% of NW%; SE%; \ 

• 29—Ey» of NE%; swy4 of NE%; E% of 
NW% of NE%; S% of Nffi/i; SV»; 
30—N1/2 of NE%; SWy4 of NE1/4; E% of 

NW%;NW%of NW%;W%ofSE%; 
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31— Ey2 of NE%; KWy4; W% of SWy4; W% 
of SE%; Wy2 of SE% of SE%; NE% of SEj4, 
less 9.00 acres, described as: Beginning at the 
Northwest corner of SW>4 of SW1^ of Sec. 30, 
and running West 4 chains to made corner; 
thence North 22.50 chains to a corner; thence 
East 4 chains to section line 30 to made corner; 
thence South on said land 22.50 chains; 

32— Entire 

24 Township 4 North, Range 1 West of Washington 
Meridian (Continued) 

Section 33—Entire; 
3^-Wy2 of SW%; SE% of SW%; 
35— Wy> of SW%, less a strip 5.00 chains wide 
on the South side; 
36— NW% of NW1^, less 2.00 acres in the form 
of a square in the Southeast Comer; SWy* of 
NW^4; 
37— NWJ/4 of NE%; Ny2 of NW%; SW% of 

NW}4; 
38— NE%; 
39— NE^4; Ny2 of NW^; E% of SE%; 
40— Ny2 of NE%; SE% of NEV4; NW/4; Wy> 
of swy4; 
41— SE% of NWy4; NE% of SW%; 

Township 4 North, Range 1 East of Washington Meridian 

Section 25—EMj of NEV4; SW^4 of NE1/^; NW^4 of 
Nwy4; sy2 of nw y4? Ny2 of sy2; 
26—wy2 of NEy4; NW%; 
34—NE% of NE%; 
36— SWy, of SWy4; 
37— Wy> of NW%; SE1^ of NWy4; E % of 
SW%; Wy2 of SE%; NE% of SE^; 
38_wy2 of NW%; N% of SWy4; 
40— Wy2 of NE%; E% of SWy4; SW% of 

SE%; 
41— NWaA; 
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Containing 10,083.55 acres, be the same more or less. 
25 The Vendors, their successors and assigns, resjerve 

for a ten year period beginning July 1, 1935, and 
such extensions as hereinafter provided, to-wit: All oilj gas 
and other valuable minerals deposited in, on, or under said 
tracts of land with full right to the vendor, the lessees, j suc¬ 
cessors and assigns, at any and all times to enter upon said 
lands and to mine and remove mineral deposits of every 

description found therein or thereon, 
Provided: That if at the termination of the said ten year 

period of reservation it is found that such minerals, min¬ 
eral rights and interests are being operated or have been 
operated at any time during the preceding five years to 
commercial advantage, then and in that event, the said 
right to mine and remove minerals shall extend for a further 
period of five years, and further: That the right to mine 
and remove minerals shall extend in periods of fivej (5) 
years whenever operation during the preceding five years 
has been for an average of 120 days per year throughout 
the period, 

Provided: That, further, the right or rights to mine and 
reserve minerals when extended shall be limited to an 'area 
of twenty-five acres of land around each well or mine pro¬ 
ducing, and each well or mine being drilled or developed at 
the time of the first extension, to-wit : July 1, 1945. 

Provided: That at the termination of the ten year 
period, if not extended, or at the termination of any ex¬ 
tended period, in case the operation has not been carried on 
for the number of days and under the conditions stated, the 
right to mine and remove minerals shall terminate and a 
complete fee in the land become vested in the United States, 
and further, 

Provided: That the boring of wells and the mining and 
removal of minerals reserved to the vendors, their succes¬ 
sors and assigns, shall be done strictly in accordance with 
the rules and regulations prescribed by the Secretaijy of 
Agriculture, which are as follows: 

I 
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26 General Rules and Regulations For the Mining and 
Removal of Minerals, Including Oil and Gas, to be 

Inserted in Conveyances to the United States of Lands 
Purchased Under the Act of March 1, 1911 (36 Stat. 961) 
When Any Such Mineral Rights are Reserved by the 
Grantor. 

1. Every person claiming the right to prospect for min¬ 
erals, oil or gas, or the products thereof, or to mine, drill, 
develop or operate in or upon lands acquired by the United 
States under the provisions of the Act of March 1, 1911 
(36 Stat. 961) with a reservation to the grantor of mineral, 
oil or gas rights, must, on demand, exhibit to the Forest 
Officer in charge satisfactory written evidence of right or 
authority from, through, or under the said grantor. Mining, 
prospecting or searching for minerals, oil or gas except by 
those producing such evidence of right or authority is 
forbidden. 

2. In prospecting for, and in mining and removing min¬ 
erals, oil or gas, and in manufacturing the products thereof, 
only so much of the surface shall be occupied, used or dis¬ 
turbed as is reasonable and, according to recognized good 
practice, necessary for the purpose. 

3. In underground operations all reasonable and usual 
provisions shall be made for the support of the surface, 
and to that end the tunnels, shafts, and other workings shall 
at all reasonable times be open to inspection and examina¬ 
tion by the Forest Officers and mining experts or inspectors 
of the United States. 

4. All miners, or mining operators, shall make provision 
to the satisfaction of the Forest Officer in charge for pre¬ 
venting the obstruction, pollution, or deterioration of 
streams, lakes, ponds or springs, by tailings, dumpage, or 
otherwise, or the escape of any harmful or deleterious 
material or substance from their mines or works; and in 
the drilling for oil and gas, as well as in the pumping, 
piping, manufacturing or operation of oil and gas wells, or 
plants for the provisions by ditches, pipes, pumps, or other 
approved practical methods, to prevent the spread or flow 
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of oil, salt water, or other deleterious matter, over the sur¬ 
face of the land, or into streams, lakes, ponds, or springs. 

5. The method commonly known as “hydraulic mining” 
is positively prohibited. 

6. Payment at the usual rates charged in the locality for 
sales of National Forest timber, and timber products of 
the same kind or species, shall be made to the United States 
for all timber, undergrowth or young growth cut, destroyed, 
or damaged in prospecting, mining, drilling, or removing 
minerals, oil, or gas, or in manufacturing products there¬ 
from, and in the location and construction of buildings | or 
works of any kind for use in connection therewith. All slash 
resulting from such cutting or destruction shall be disposed 
of as directed by the Forest Officer, when inflammable j in 
his judgment. No timber, undergrowth, or reproduction 

shall be unnecessarily cut, destroyed, or damaged! 
27 7. No timber shall be cut or used for or in con¬ 

nection with any of the foregoing uses or purposes 
except with the permission of the proper officer first ob¬ 
tained and upon payment therefor at the price or prices 
fixed for timber of similar kinds, at the usual rates as spe¬ 
cified in above Paragraph 6. 

8. Buildings, camps, roads, bridges, and other structures 
or improvements necessary in carrying on mining, oil, jor 
gas operations shall be located as approved by the Forest 
Officer in charge, except as to the location of oil or gas der¬ 
ricks, rigs, boilers, and tanks, which are to be located, 
however, according to recognized good practice. When a 
building, camp or other structure is removed from one lo¬ 
cation to another, all debris resulting from such removal 
shall be burned or otherwise disposed of as directed (by 
the Forest Officer in charge. 

9. All buildings, camps, and other structures shall jbe 
removed within six months after the completion of miniiig, 
oil or gas operations, or the commercial exhaustion of t|he 
aforesaid minerals, oil, or gas; and all buildings, other 
structures, materials, tools, and equipment not removed 
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from the land of the United States within six months after 
the aforesaid completion of mining or gas operations or 
the commercial exhaustion of the aforesaid minerals, oil, 
or gas, shall become the property of the United States. 

10. All destructible refuse, waste material and other 
debris caused by the mining, oil or gas operations here¬ 
under which interfere with the administration of the Forest 
or endangers forest growth, shall within six months after 
the completion of said operations, or the commercial ex¬ 
haustion of the aforesaid minerals, oil, or gas, be disposed 
of as directed by the Forest Officer in charge. 

11. While operations are in progress, the operators, con¬ 
tractors, subcontractors, and employees of contractors and 
subcontractors at work on the National Forest shall use 

' due diligence in the prevention and suppression of all fires, 
shall be available for service in the extinguishment and sup¬ 
pression of all fires within that particular locality, and shall 
be held responsible for any fires of which they are directly 

or indirectly the cause. 
28 This deed is executed in pursuance of and by 

authority of a resolution of the Board of Directors 
of the said Miss-Wis Timber and Land Company, passed 
at a meeting of the said Board on the 20th day of December, 
A. D. 1935. 

In Witness Whereof, the said Miss-Wis Timber and Land 
Company, a corporation, has caused its corporate seal to 
be hereunto affixed and these presents to be signed and de¬ 
livered in its corporate name by and through its duly 
authorized officers on the day and year first above written. 

Miss-Wis Timber and Land Company, 

Veen C. Pfanku, 
President. 

By George J. Mttj.br, 
Secretary 

Seal 
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State of Wisconsin 

County of Dme 

This day personally appeared before me, the undersigned 
authority in and for said County and State, the within 
named George J. Miller, President and Vern C. Pfanjcu, 
Secretary, of Miss-Wis Timber and Land Company, a cor¬ 
poration, to me personally well known to be the above 
named officials, who severally acknowledged that they 
signed, sealed and delivered the foregoing instrument urnjler 
the authority vested in them as such officials and on behalf 
of said corporation on the day and year therein mentioned. 

Given under my hand and seal of office, this the 28th day 
of December, A. D. 1935. 

D. Nesthus 

Notary Public, Dane County, 
Seal Wisconsin 

My commission expires: Apr. 9, 1939. 

Exhibit D j 

Filed Jul 12 1945 

29 This deed made this the 19th day of June, A. D. 
1936, by and between Miss-Wis Timber & Land Cofm- 

pany, a corporation organized and existing under the laws 
of the State of Wisconsin, having an office and principal 
place of business at Madison, Wisconsin, party of the first 
part, and the United States of America, and its assigtis, 
party of the second part: 

Witnesseth, That for and in consideration of the sum;of 
Thirteen Thousand Seven Hundred Twelve and 58/lj00 
Dollars ($13,712.58) cash in hand paid to the said pafty 

of the first part by the said party of the second part ijor 
the lands herein conveyed, the receipt of which is hereby 
acknowledged, the said party of the first part doth by these 
presents convey and warrant unto the said party of the 
second part the following described real estate and its 4p- 

I 
i 
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purtenances, lying and being in the County of Wilkinson 
and in the State of Mississippi, to-wit: 

33 Containing 3,809.05 acres, be the same more or 
less. 

34 The Vendors, their successors and assigns reserve 
for a ten year period beginning July 1,1935, and such 

extensions as hereinafter provided, to-wit: All oil, gas and 
other valuable minerals deposited in, on, or under said 
tracts of land with full right to the vendor, the lessees, suc¬ 
cessors and assigns, at any and all times to enter upon said 
lands and to mine and reserve mineral deposits of every 
description found therein or thereon, 

Provided: That if at the termination of the said ten year 
period of reservation it is found that such minerals, min¬ 
eral rights and interests are being operated or have been 
operated at any time during the preceding five years to 
commercial advantage, then and in that event, the said 
right to mine and remove minerals shall extend for a fur¬ 
ther period of five years, and further: That the right to 
mine and remove minerals shall extend in periods of five 
(5) years whenever operation during the preceding five 
years has been for an average of 120 days per year through¬ 
out the period, 

Provided: Further, that the right or rights to mine and 
reserve minerals when extended shall be limited to an area 
of twenty-five acres of land around each well or mine pro¬ 
ducing, and each well or mine being drilled or developed at 
the time of first extension, to-wit: July 1, 1945. 

Provided, That at the termination of the ten year period, 
if not extended, or at the termination of any extended 
period, in case the operation has not been carried on for 
the number of days and under the conditions stated, the 
right to mine and remove minerals shall terminate and a 
complete fee in the land become vested in the United States, 
and further, 

Provided: That the boring of wells and the mining and 
removal of minerals reserved to the vendors, their succes- 
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sors and assigns, shall be done strictly in accordance 
the rules and regulations prescribed by the Secretary! of 

Agriculture, which are as follows: 
35 General Rules and Regulations For the Mining hnd 

Removal of Minerals, Including Gas and Oil, to be 
Inserted in Conveyances to the United States of Lands Pur¬ 
chased Under the Act of March 1,1911 (36 Stat. 961) When 
Any Such Mineral Rights are Reserved by the Grantof. 

37 This deed is executed in pursuance of and! by 
authority of a resolution of the Board of Directors 

of the said Miss-Wis Timber & Land Company, passed at 
a meeting of the said Board on the 20th day of December, 
1935. 

In Witness Whereof, the said Miss-Wis Timber & Land 
Company, a corporation, has caused its corporate seal to 
be hereunto affixed and these presents to be signed and de¬ 
livered in its corporate name by and through its c(uly 
authorized officers on the day and year first above written. 

Miss-Wis Timber & Land Company 
_ i 

By George J. Miller, 

President. 
Vern C. Pfanku 

Seal Secretary 

State of Wisconsin 

County of Dcme 

Personally appeared before me, the undersigned author¬ 
ity in and for said County and State, the within named 
George J. Miller, President, and Vern C. Pfanku, Secretary 
of Miss-Wis Timber & Land Company, a corporation, Vho 
acknowledged that they signed, sealed and delivered the 
foregoing instrument under the authority vested in them 
as such officials and on behalf of said corporation on | the 
day and year therein mentioned. 
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Given under my hand and seal of office, this the 20th day 
of June, A. D. 1936. 

D. Nesthus 

Seal Notary Public, Bane County, Wisconsin. 

My Commission expires: 

Exhibit E 

Copy 

Filed Jul 12 1945 

This deed made this the 21st day of July 1936, by and 
between Miss-Wis Timber & Land Company, a Corporation 
organized and existing under the laws of the State of Wis¬ 
consin, having its principal place of business at Madison, 
Wisconsin, party of the first part, and the United States 
of America, and its assigns, party of the second part: 

Witnesseth: That for and in consideration of the sum of 
Three Thousand Eighty-Six and 85/100 Dollars ($3,086.85), 
cash in hand paid by the said Party of the second part to 
the said party of the first part for the lands herein conveyed, 
the receipt of which is hereby acknowledged, the said party 
of the first part doth by these presents convey and warrant 
unto the said party of the second part the following de¬ 
scribed real estate and its appurtenances, lying and being 
in the County of Wilkinson and in the State of Mississippi, 
to-wit: 

Township 4 North, Range 1 East of Washington Meridian 
Section 26—EV2 of NE^; 

n y2 of swy4; 
Ny2.of swy4of SW14; 
A 14.00 acre strip uniform in width, across en¬ 
tire North side of the 
SE% of SW%; 

NW34 of SEK; 
32—NE1^ of SE%; 

sy2 of SE*4; 
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33— SE^4 of SEy*; 
34— SE^4 of NE*4; 
wy2 of NE^4; 
wy2 of SEy4; 
SE% of SE^4; 
NE*4 of SE^4; 
38—Sy2 of SE%; 

| 

Township 4 North, Range 1 West of Washington Meridian 
Section 20—Sy> of NE}4; 

Containing 857.46 Acres, be the same more or less. 
39 The Vendors, their successors and assigns, reserve 

for a ten year period beginning July 1, 1935, and 
such extensions as hereinafter provided, to-wit: All oil, gas 
and other valuable minerals deposited in, on, or under said 
tracts of land with full right to the vendor, the lessees, suc¬ 
cessors and assigns, at any and all times to enter upon ^aid 
lands and to mine and remove mineral deposits of every 
description found therein or thereon, 

Provided: That if at the termination of the said ten yfear 
period of reservation it is found that such minerals, num¬ 
eral rights and interests are being operated or have been 
operated at any time during the preceding five years! to 
commercial advantage, then and in that event, the said 
right to mine and remove minerals shall extend for a 
further period of five years, and further: That the right 
to mine and remove minerals shall extend in periods! of 
five (5) years whenever operation during the preceding 
five years has been for an average of 120 days per year 
throughout the period. 

Provided: That, further, the right or rights to mine and 
reserve minerals when extended shall be limited to an area 
of twenty-five acres of land around each well or mine pro¬ 
ducing, and each well or mine being drilled or developed 
at the time of the first extension, to-wit: July 1, 1945. 

Provided: That at the termination of the ten year period, 
if not extended, or at the termination of any extended 
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* 

period, in case the operation has not been carried on for 
the number of days and under the conditions stated, the 
right to mine and remove minerals shall terminate and a 
complete fee in the land become vested in the United States, 
and further, 

Provided: That the boring of wells and the mining and 
removal of minerals reserved to the vendors, their suc¬ 
cessors and assigns, shall be done strictly in accordance 
with the rules and regulations prescribed by the Secretary 

of Agriculture, which are as follows: 
40 General Rules and Regulations For the Mining and 

Removal of Minerals, Including Oil and Gas, To Be 
Inserted in Conveyances to the United States of Lands Pur¬ 
chased Under the Act of March 1,1911 (36 Stat. 961) When 
Any Such Mineral Rights are Reserved by the Grantor. 

42 This deed is executed in pursuance of and by 
authority of a resolution of the Board of Directors 

of the said Miss-Wis Timber & Land Company, a Corpor¬ 
ation, passed at a meeting of the said Board on the 20th 
day of December, 1935. 

In Witness Whereof, the said Miss-Wis Timber & Land 
Company has caused its corporate seal to be hereunto 
affixed and these presents to be signed and delivered in its 
corporate name by and through its duly authorized officers 
on the day and year first above written. 

Miss-Wis Timber & Land Company 

By Geobge J. Mujler 

President 
By Vern C. Pfanktt 

Secretary 

Seal 



State of Wisconsin 

County of Dane 

Personally appeared before me, the undersigned author¬ 
ity in and for said County and State, the within nailed 
George J. Miller, President and Vem C. Pfanku, Secretary, 
of Miss-Wis Timber & Land Company, a corporation, i to 
me personally known to be above named officials, who sev¬ 
erally acknowledged that they signed, sealed and delivered 

the foregoing instrument under the authority vested 
43 in them as such officials and on behalf of said cor¬ 

poration on the day and year therein mentioned, j 
Given under my hand and seal of office, this the 22nd dpv 

of July, A. D. 1936. 
D. Nesthus 

Notary Public, Dane Count^, 
Wisconsin. 

Seal 
My Commission Expires: Apr. 9, 1939. 

Exhibit F 

Filed Jul 12, 1945 

In the District Court of the United States 
for the Jackson Division of the 
Southern District of Mississippi 

No. 7949 Law 
j 

United States of America 

V. 

2,245.93 Acres of Land in Wilkinson County, Mis¬ 

sissippi, Miss-Wis Timber and Land Company, et al. i , 
i 

Judgment. 

This cause coming on to be heard this day on petition |>f 
the United States of America, for the condemnation of cer¬ 
tain lands in Wilkinson County, Mississippi, under iits 
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power of eminent domain, and it appearing unto the Court 
that all the defendants, both resident and non-resident, have 
been served with process in the manner and for the time 
required by law, and that process has been posted on the I 
lands involved in this suit, as required by law. And it i 
further appearing to the Court that this suit was properly 
instituted, by the Uhited States of America under its power 
of eminent domain, and the lands herein sought to be ac- i, 
quired are to be used for a public purpose, and that the 
State of Mississippi has given its consent to the acquisi¬ 
tion of land of the character herein involved and for the 
purposes herein specified by the United States of America, i 
And it further appearing to the Court that this Court has 
full jurisdiction of this cause and of the defendants named 
herein, and that all requirements of law have been fully ! 
complied with. 

And it further appearing to the Court that Miss-Wis Tim¬ 
ber and Land Company has answered, claiming to be the \ 
owners of and entitled to the compensation to be paid for i 
the tract of land designated as Miss-Wis Timber and Land 
Company Tract #1083, and that the value of said land is i 
$3.60 per acre. 

And it further appearing that all other defendants have 
wholly made default herein, neither appearing in person i 
nor by attorney. ! 

And it further appearing to the Court that the issue as 
to the value of the lands herein sought to be condemned i 
should be submitted to a jury. 

And thereupon, a jury consisting of James P. Neill and 
eleven others, being duly qualified jurors and being duly ! 
empaneled and sworn to try the issues, and after hearing 
the evidence and receiving the charge of the Court, said 
jury retired and returned the following verdict. 

“We, the Jury, do hereby find that the value of the lands, 
or interest therein, to be acquired by the United States of 

America in this suit is as follows: 
45 We do find that the tract designated and described 

in the petition as Miss-Wis Timber and Land Com- 
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pany Tract No. 1083 lies in Wilkinson County, Mississippi 
and contains 2,245.93 acres, and do further find that j the 
value of the interest to be acquired by the United Statejs is 
$3.60 per acre, and that the total compensation to be paid 
for said tract is the sum of $8,085.35, plus court costs. H 

The said verdict being thereupon returned was received 
and entered by the Court. 

It is therefore ordered and adjudged that upon payment 
of said award, in the total sum of $8,085.35, into the registry 
of the court, the United States of America shall be entitled 
to enter upon and take possession of the property here¬ 
inafter described and to appropriate it to the public use 
of the United States of America, and all right, title, interest 
and claim of each and all of the defendants herein named, 
and all other persons whomsoever claiming any right, tjitle 
or interest in and to the lands, or any portion thereof, here¬ 
inafter described, be and the same shall be divested out of 
said defendants, and each of them or any person claiming 
under, by or through them, and that an indefeasible jfee 
simple title in and to all of said lands, subject to reserva¬ 
tions hereinafter set out, shall vest in the United Statesj of 
America immediately upon the payment of said sums of 
money into the registry of this court, and that all perspns 
whomsoever who have or claim to have any right, title! or 
interest in and to the hereinafter described lands, or inv 
portion thereof, or any lien thereon, shall be and the same 
are hereby forever barred from asserting or enforcing 
the same against the said lands or any portion thereof, and 
title thereto shall be vested absolutely, continuously and in 
absolute fee simple, subject, however, to the easement] in 
all public roads and highways now located on the herein¬ 
after described lands, subject also to reservations herein¬ 
after set out, in the United States -of America, and that 
the said United States of America shall acquire, hold And 
enjoy said lands for its public use forever. 

Said lands involved herein are located in Wilkinson 
County, Mississippi, and more particularly described | as 
follows, to-wit: 

7 
• • • • * • • • * • 
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49 Situated in Wilkinson County, and according to 
survey containing total 2,245.93 acres. 

50 Subject, however to reservation of Miss-Wis Tim¬ 
ber and Land Company, its lessees, successors or 

assigns, of all oil, gas and mineral rights in and to the tract 
of land above described, for a period of ten years from 
July 1, 1935, and such extensions as hereinafter provided, 
subject to the provisions, conditions and stipulations here¬ 
inafter set forth as to the reservations of oil, gas and min¬ 
eral rights. 

The above reservations of oil, gas and mineral rights 
are subject to the following: 

The parties in whom the reservation of oil, gas and min¬ 
eral rights, as hereinbefore made in this judgment, their 
successors and assigns, shall have full right, at any and all 
times to enter upon said lands and to mine and remove min¬ 
eral deposits of every description found therein or thereon, 

Provided: That if at the termination of the said ten year 
period of reservation it is found that such minerals, min¬ 
eral rights and interests are being operated or have been 
operated at any time during the preceding five years, to 
commercial advantage, then and in that event, the said right 
to mine and remove minerals shall extend for a further 
period of five years, and further: That the right to mine 
and remove minerals shall extend in periods of five (5) 
years whenever operations during the preceding five years 
have been for an average of 120 days per year throughout 
the period. 

Provided: Further, that the right or rights to mine and 
reserve minerals when extended shall be limited to an area 
of twenty-five acres of land around each well or mine pro¬ 
ducing, and each well or mine being drilled or developed at 
time of first extension. 

Provided: That at the termination of the ten year period, 
if not extended, or at the termination of any extended 
period, in case the operation has not been carried on for 
the number of days and under conditions stated, the right 



to mine and remove minerals shall terminate and a Com¬ 
plete fee in the land become vested in the United States, 
and further, 

Provided: That the boring of wells and the mining and 
removal of minerals reserved to the vendor, its successor 
and assigns, shall be strictly in accordance with the rules 
and regulations prescribed by the Secretary of Ajgri- 

culture. 
51 And it further appearing to the Court that! the 

United States has stipulated that the sum of ^3.60 
per acre is the fair and reasonable value of said lands, and 
that said tract contains 2,245.93 acres and that the total 
compensation should be $8,085.35. It is, therefore, ordered 
and adjudged that the verdict of the jury and the stimula¬ 
tion, as to the value of said lands, are hereby confirmed 
and that upon payment into the registry of the court!, as 
hereinbefore provided, of the said sum of $8,085.35, the jtitle 
to the hereinbefore described lands shall vest in the United 
States, as hereinbefore specifically set forth. 

It is further ordered and adjudged that the jurisdiction 
of this cause is hereby retained by this Court for the pur¬ 
pose of entering any further orders necessary in this cduse, 
and for the hearing and determination of any issues of| law 
or fact pertinent or relevant to the proper determination 
of this cause. It is further ordered and adjudged that any 
such orders may be entered in term time or vacation and 
this term of this court is hereby extended to the next stated 
term hereof for said purposes. 

It is further ordered and adjudged that a copy of this 
order be duly certified by the Clerk of this Court, under 
the seal thereof and that same shall be filed with the Chan¬ 
cery Clerk of Wilkinson County, Mississippi, for recording 
upon the land records of said County and that said certi¬ 
fied copy of this order shall serve as muniment of title as 
provided by law. 

Ordered and adjudged, at Jackson, Mississippi, this the 
11th day of May, 1937. 

S. C. Mize, 

United States District Judge. 
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Exhibit 6. 

52 Filed Jul 12 1945 

In tlie District Court of the United States 

For the Jackson Division of the Southern District of 
Mississippi 

No. 7942 Law 

United States op America 

v. 

1,117.53 Acres of Land in Wilkinson County, Mississippi, 

Mrs. A. M. Young, et al. 

Final Judgment 

This cause coining on to be heard this day on petition of 
tlie United States of America, for the condemnation of cer¬ 
tain lands in Wilkinson County, Mississippi, under its power 
of eminent domain and it appearing unto the Court that 
all the defendants, both resident and non-resident, have 
been served with process in the manner and for the time re¬ 
quired by law, and that process has been posted on the 
lands involved in this suit, as required by law. And it 
further appearing to the Court that this suit was properly 
instituted, by the United States of America under its power 
of eminent domain, and the lands herein sought to be ac¬ 
quired are to be used for a public purpose, and that the 
State of Mississippi has given its consent to the acquisi¬ 
tion of land of the character herein involved and for the 
purpose herein specified by the United States of America. 
And it further appearing to the Court that this Court has 
full jurisdiction of this cause and of the defendants named 
herein, and that all requirements of law have been fully 
complied with. 

And it further appearing to the Court that Mrs. Alice 
Martens Young has answered, claiming to be the owner of 
and entitled to the compensation to be paid for the tracts 
designated as Mrs. Alice Martens Young Tracts Nos. 334-A 
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and 334-B, and that the value of said tracts is $3.7$ per 
acre. 

And it further appearing that all other defendants have 
wholly made default herein, neither appearing in person nor 
by attorney. 

And it further appearing to the Court that the issue as 
to the value of the land herein sought to be condemned 
should be submitted to a jury. 

And thereupon, a jury consisting of L. B. Mize and eleven 
others, being duly qualified jurors and being duly em¬ 
paneled and sworn to try the issues, and after hearing the 

evidence and receiving the charge of the Court, said 
53 jury retired and returned the following verdict^ 

“We, the Jury, do hereby find that the value of 
the lands, or interest therein, to be acquired by the TJfnited 
States of America in this suit is as follows: 

We do find that the tract designated and described }n the 
petition as Mrs. A. M. Young Tract #334-a lies in Wilkin¬ 
son County, Mississippi, and contains 1,076.00 acres' and 
do further find that the value of the interest to be acquired 
by the United States is $3.75 per acre, and that the total 
compensation to be paid for said tract is the sujn of 
$4,035.00, plus court costs. 

We do find that the tract designated and described in 
the petition as Mrs. Alice Martens Young Tract #334-1) lies 
in Wilkinson County, Mississippi, and contains 41.53 $cres, 
and do further find that the value of the interest to fee ac¬ 
quired by the United States is $3.75 per acre, and that the 
total compensation to be paid for said tract is the sijun of 
$155.74, plus court costs.” 

The said verdict being thereupon returned was reqeived 
and entered by the Court. 

It is therefor, ordered and adjudged that upon pajfment 
of said awards, in the total sum of $4,190.74, into the regis¬ 
try of the Court, the United States of America sh$ll be 
entitled to enter upon and take possession of the property 
hereinafter described and to appropriate it to the public 
use of the United States of America, and all right, title, 

| 

i 

| 
i 
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interest and claim of .each and all of the defendants herein 
named, and all other persons whomsoever claiming any 
right, title or interest in and to the lands, or any portion 
thereof, hereinafter described, be and the same shall be 
divested out of said defendants, and each of them or any 
person claiming under, by or through them, and that an 
indefeasible fee simple title in and to all of said lands, 
subject to reservations hereinafter set out, shall vest in 
the United States of America immediately upon the pay¬ 
ment of said sums of money into the registry of this Court, 
and that all persons whomsoever who have or claim to have 
any right, title or interest in and to the hereinafter de¬ 
scribed lands, or any portion thereof, or any lien thereon, 
shall be and the same are hereby forever barred from assert¬ 
ing or enforcing the same against the said lands or any 
portion thereof, and title thereto shall be vested absolutely, 
continuously and in absolute fee simple, subject, however, 
to the easement in all public roads and highways now lo¬ 
cated on said lands, and also subject to reservations here¬ 
inafter set out, in the United (States of America, and that 

the said United States of America shall acquire, 
54 hold and enjoy said lands, for its public use forever. 

Said lands involved herein are located in Wilkin¬ 
son County, Mississippi, and more particularly described 
as follows, to-wit: 
*•**••*••• 

Total. 1,117.53 acres 

55 Subject, however, to the reservation of Mrs. Alice 
Martens Young, her lessees, successors or assigns, of 

all oil, gas and mineral rights in and to the tract of land 
above described for a period of ten years from July 1,1935, 
and such extensions, as hereinafter provided, subject to pro¬ 
visions, conditions and stipulations hereinafter set forth as 
to the reservations of oil, gas and mineral rights. 

The above reservations of oil, gas and mineral rights are 
subject to the following: 

The parties in whom the reservation of oil, gas and 
mineral rights, as hereinbefore made, in this judgment, 
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their successors and assigns, shall have full right, at| any 
and all times to enter upon said lands and to mine and 

remove mineral deposits of every description found 
56 therein or thereon. 

Provided: That if at the termination of the said 
ten year period or reservation it is found that such (min¬ 
erals, mineral rights and interests are being operate*! or 
have been operated at any time during the preceding five 
years, to commercial advantage, then and in that event!, the 
said right to mine and remove minerals shall extend for a 
further period of five years, and further: that the right 
to mine and remove minerals shall extend in periods of 
five (5) years whenever operations during the preceding 
five years has been for an average of 120 days per year 
throughout the period. 

Provided: Further, that the right or rights to minej and 
reserve minerals when extended shall be limited to an hrea 
of twenty-five acres of land around each well or mine pro¬ 
ducing and each well or mine being drilled or developed at 
time of first extension. 

Provided: That at the termination of the ten year period, 
if not extended, or at the termination of any extended 
period, in case the operation has not been carried on for 
the number of days and under conditions stated, the fight 
to mine and remove minerals shall terminate and a complete 
fee in the land become vested in the United States,land 
further, 

Provided: That the boring of wells and the mining: and 
removal of minerals reserved to the vendor, its successors 
and assigns, shall be strictly in accordance with the rules 
and regulations prescribed by the Secretary of Agriculture. 

It is further ordered and adjudged that the jurisdiction 
of this cause is hereby retained by this Court for the pur¬ 
pose of entering any further orders necessary in this cause, 
and for the hearing and determination of any issues of law 
or fact pertinent or relevant to the proper determination of 
this cause. It is further ordered and adjudged that any 
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such orders may be entered in term time or vacation and 
this term of this court is hereby extended to the next stated 
term hereof for said purposes. 

It is further ordered and adjudged that a copy or copies 
of this order be duly certified by the Clerk of this Court, 
under the seal thereof and that same shall be filed with the 
Chancery Clerk of Wilkinson County, Mississippi, for re¬ 
cording upon the land records of said County and that said 
certified copies of this order shall serve as muniment of 
title as provided by law. 

Ordered and adjudged, this the 7th day of November, 
1936. 

John D. Martin, 

United States District Judge. 
By Designation. 

Exhibit H. 

57 Filed Jul 12 1945 

In the District Court of the United States for the 
Jackson Division of the Southern District of Mississippi 

% 

No. 7952 at Law 

United States of America 

v. 

1,910.14 Acres of Land in Franklin County, Mississippi, 

David Alfred Lines, et al. 

I Final Judgment 

i * This cause coming on to be heard this day on petition of 
the United States of America, for the condemnation of cer¬ 
tain lands in Franklin County, Mississippi, under its power 
of eminent domain, and it appearing unto the court that 
all defendants, both resident and non-resident, have been 

i served with process in the manner and for the time required 
by law, and the process has been posted on the lands in¬ 
volved in this suit, as required by law. And it further ap- 



pearing to the Court that this suit was properly instituted, 
by the United States of America under its power | of 
eminent domain, and the lands herein sought to be 
are to be used for a public purpose, and that the 
Mississippi has given its consent to the acquisition of land 
of the character herein involved and for the purposes herein 
specified by the United States of America, And it further 
appearing to the Court that this Court has full jurisdiction 
of this cause and of the defendants named herein, and tjiat 
all requirements of law have been fully complied with. 

And it further appearing to the Court that Mrs. Alice 
Martens Young has answered, claiming to be the owner! of 
and entitled to the compensation to be paid for the tract 
designated as Alice Martens Young Tract #334, and that 
the value of said tract is $2.25 per acre. 

And it further appearing to the Court that the Federal 
Land Bank of New Orleans has answered, claiming to be 
the owner and holder of a deed of trust covering certain 
portions of the land embraced in the petition and desig¬ 
nated as the C. H. Vollm tract #365-B, and entitled to the 

entire compensation or so much thereof as may!be 
58 necessary to satisfy said indebtedness to be paid for 

said tract, and that the value of said tract is $4j50 
per acre. 

And it further appearing to the Court that David Alfred 
Lines has filed an answer and amended and supplemental 
answer, claiming to be the owner of and entitled to the 
compensation tobe paid for the tract designated as Dayid 
Alfred Lines Tract #448, and that the value of the 
is $5.00 per acre. 

And it further appearing that all other defendants halve 
wholly made default herein, neither appearing in prson nor 

by attorney. 
And it further appearing to the Court that the issue as 

to the value of the lands herein sought to be condemned 
should be submitted to a jury. 

And thereupon, a jury consisting of L. B. Mize and eleven 
others, being duly qualified jurors and being duly empanel^ 

acquired 

State of 

i 
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and sworn to try the issues, and after hearing the evidence 
and receiving the charge of the Court, said jury retired and 
returned the following verdict. 

“We the Jury, do hereby find that the value of the lands, 
or interest therein, to be acquired by the United States 
of America in this suit is as Follows: 

We do find that the tract designated and described in 
the petition as David Alfred Lines, Tract #448 lies in 
Franklin County, Mississippi, and contains 841.80 acres, 
and do further find that the value of the interest to be 
acquired by the United States is $5.00 per acre, and that 
the total compensation to be paid for said tract is the sum 
of $4,209.00 plus court costs. 

We do find that the tract designated and described in the 
petition as C. H. Vollm, Tract #365-A lies in Franklin 
County, Mississippi, and contains 380.66 acres, and do 
further find that the value of the interest to be acquired by 
the United States is $4.00 per acre, and that the total com¬ 
pensation to be paid for said tract is the sum of $1,522.64, 

plus court costs. 
59 We do find that the tract designated and described 

in the petition as C. H. Vollm Tract #365-B lies in 
Franklin County, Mississippi, and contains 309.82 acres, 
and do further find that the value of the interest to be ac¬ 
quired by the United States is $4.50 per acre, and that the 
total compensation to be paid for said tract is the sum of 
$1,394.19, plus court costs. 

We do find that the tract designated and described in the 
petition as Alice Martens Young, Tract #334 lies in Frank¬ 
lin County, Mississippi, and contains 377.86 acres, and do 
further find that the value of the interest to be acquired 
by the United States is $2.25 per acre, and that the total 
compensation to be paid for said tract is the sum of $850.19, 
plus court costs. 

The said verdict being thereupon returned was received 
and entered by the Court. 

It is therefore ordered and adjudged that upon payment 
of said awards, in the total sum of $7,976.02, into the regis- 
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try of the Court, the United States of America shall be En¬ 
titled to enter upon and take possession of the property 
hereinafter described and to appropriate it to the putjlic 
use of the United States of America, and all right, trfle, 
interest and claim of each and all of the defendants herein 
named, and all other persons whomsoever claiming any 
right, title or interest in and to the lands, or any portion 
thereof, hereinafter described, by and the same shall be 
divested out of said defendants, and each person or apy 
of them claiming under, by or through them, and that !an 
indefeasible fee simple title in and to all of said lands, 
subject to reservations hereinafter set out, shall vest in 
the United States of America immediately upon the pay¬ 
ment of said sums of money into the registry of this Court, 
and that all persons whomsoever who have or claim to hdve 
any right, title or interest in and to the hereinafter de¬ 
scribed lands, or any portion thereof, or any lien thereon, 
shall be and the same are hereby forever barred from 

asserting or enforcing the same against the sdid 
60 lands or any portion thereof, and title thereto sh^ll 

be vested absolutely, continuously and in absolute 
fee simple, subject however, to the easement in all public 
roads and highways now located on the hereinafter de¬ 
scribed lands, and subject to reservations hereinafter set 
out, in the United Sttes of America, and that the said 
United States of America shall acquire, hold and enjoy said 
lands for its public use forever. 

Said lands involved herein are located in Franklin 
County, Mississippi, and more particularly described as 
follows, to-wit: 

Alice Martens Young, Tract #334 

T4 N,R1E 

Section 3—Entire section less that part described las 
follows: Beginning at the northerly corner of said section 
3; thence S 42° 3CK E along section line 44.34 chains; thence 
S 46° W53 chains to the southwest line of said section 3; 
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thence N 42° 3CK W on section line 44.34 chains to the W 
corner of said section 3; thence N 46° E 53 chains to point 
of beginning, containing 235 acres. Containing after de¬ 
ducting the above described exception—377.66 acres. 

Subject, however, to reservation of Alice Martens Young, 
her lessees, successors or assigns, of all oil, gas and mineral 
rights in and to the tract of land above described, for a 
period of ten years from July 1, 1934, and such extensions 
as hereinafter provided, subject to the provisions, con¬ 
ditions and stipulations hereinafter set forth as to the 
reservations of oil, gas and mineral rights. 

(And Other Lands) ! 

Total .1,910.14 acres. 

The above reservations of oil, gas and mineral rights are 
subject to the following: 

The parties in whom the reservation of oil, gas and min¬ 
eral rights, as hereinbefore made in this judgment, their 
successors and assigns, shall have full right, at any and all 

times to enter upon said lands and to mine and re- 
61 move mineral deposits of every description found 

therein or thereon. 
Provided: That if at the termination of the said ten 

year period of reservation it is found that such minerals, 
mineral rights, and interests are being operated or have 
been operated at any time during the preceding five years, 
to commercial advantage, then and in that event, the said 
right to mine and remove minerals shall extend for a 
further period of five years and further: That the right 
to mine and remove minerals shall extend in periods of 
five (5) years whenever operations during the preceding 
five years has been for an average of 120 days per year 
throughout the periods. 

Provided: Further, that the right or rights to mine and 
reserve minerals when extended shall be limited to an area 
of twenty-five acres of land around each well or mine pro¬ 
ducing, and each well or mine being drilled or developed at 
time of first extension. 
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Provided: That at the termination of the ten ypar 
period, if not extended, or at the termination of any ex¬ 
tended period, in case the operation has not been carried 
on for the number of days and under conditions sited, the 
right to mine and remove minerals shall terminate and a 
complete fee in the land become vested in the United States, 
further, 

Provided: That the boring of wells and the mining and 
removal of minerals reserved to the vendor, its successors 
and assigns, shall be strictly in accordance with the rules 
and regulations prescribed by the Secretary of Agriculture. 

It is further ordered and adjudged that the jurisdiction 
of this cause is hereby retained by this court for the purpose 
of entering any further orders necessary in this cause, and 
for the hearing and determination of any issues of law 
or fact pertinent or relevant to the proper determination 
of this cause. It is further ordered and adjudged that any 
such orders may he entered in term time or vacation and 

this term of this court is hereby extended to the 
62 next stated term hereof for said purposes. 

It is further ordered and adjudged that a copy or 
copies of this order be duly certified by the Clerk of this 
Court, under the seal thereof and that same shall be filed 
with the Chancery Clerk of Franklin County, Mississippi, 
for recording upon the land records of said County and 
that said certified copies of this order shall serve as mtjni- 
ment of title as provided by law. 

Ordered and adjudged, this the 7th day of November, 
1936. 0. K. by A.Y.H., Ass’t U. <S. Att’y* | 

(Signed) John D. Martin, 

United States District Judge 
By Designation 

! 

i 
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United States op America 

Southern District of Mississippi 

I, B. L. Todd, Jr., Clerk of the United States District 
Court in and for the Southern District of Mississippi, do 
hereby certify that the annexed and foregoing is a true 
and full copy of the original Final Judgment entered in 
the case of United States vs. 1,910.14 Acres of Land in 
Franklin County, Mississippi, David Alfred Lines, et al., 
being Cause No. 7952 on the Law Docket of this Court, and 
now remaining among the records of the said Court in my 
office. 

In Testimony whereof, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at Jackson, 
Mississippi, this 11th day of November, A. D. 1936. 

B. L. Todd, Jr., Clerk 

By E. M. Wells, Deputy Clerk 
(seal) 

Filed for record at 10 a.m. Nov. 13th, 1936 
Recorded November 14,1936 

L. P. Cloy, Clerk 

Certificate 

State of Mississippi 

County of Franklin 

I, C. H. Herring, Clerk of the Chancery Court in and for 
said County and State, do hereby certify that the above 
and foregoing is a true and correct copy of a Final Judg¬ 
ment as appears of Record in my office, same being recorded 
in Book R-3, Pages 486-490 of Records of Franklin County, 
Mississippi. 

Given under my hand and seal of office this the 17th day 
of March, 1944. 

C. H. Herring, 

Clerk. 
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Exhibit I. 

Filed Jul 12 1945 

SECTION 6058, MISSISSIPPI CODE, 1930 

(Annotated) 
j 

National Forestry Lands 

The consent of the State of Mississippi is hereby given 
to the acquisition by the United States by purchase or gift 
of such land in Mississippi, as in the opinion of the federal 
government and the state forestry commission may be 
needed for the establishment of a national forest or forejsts 
or reclamation or colonization projects in this region; pro¬ 
vided that the state shall retain a concurrent jurisdiction 
with the United States in and over such lands, reserving 
to the state in a ceded territory full civil and criminal juris¬ 
diction concurrently with the federal government in all 
violations of the state and federal laws, so that civil procjess 
in all cases and such criminal process as may issue under 
the authority of the state against the person charged with 
the commission of any crime without or within the sgid 
jurisdiction may be executed thereon in like manner as be¬ 
fore the adoption of this land. Power is hereby conferred 
on Congress to pass such laws as it may deem necessary to 
the acquisition as herein provided for the incorporation! in 
said national forest of such forest covered or cut over lands 
lying in Mississippi as in the opinion of the federal govern¬ 
ment may be needed. The power is hereby conferred ujfon 
Congress to pass such laws and to make or provide for f;he 
making of such rules of both civil and criminal nature and 
provide punishment for violation thereof, as in its judg¬ 
ment may be necessary for the management, control and 
protection of such lands as may from time to time be (ac¬ 
quired by the United 'States under the provisions of this 
section. 
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Exhibit J. 

64 Filed Jul 12 1945 

ACT OF CONGRESS OF JULY 8,1943 
i 

(Section 567, Title 5, U. S. Code) i 

Adjustment by Secretary of titles to lands acquired by 
Government and subject to his control 

If the Secretary of Agriculture shall find within ten years 
after the acquisition by the United States of any land or 
interest therein which is subject to his administration, 
custody, or control, other than land acquired by exchange 
of public domain land or resources, that the title thereto is 
legally insufficient for the purposes for which such land or 
interest was acquired and no consideration therefor has 
been paid by the United States, or that title or color of title 
to such land or interest was acquired through mistake, mis¬ 
understanding, error, or inadvertence, he is hereby author¬ 
ized to execute and deliver on behalf of and in the name of 
the United States to the person from whom the title was 
acquired or to the person whom he finds entitled thereto i 
a quitclaim deed to such land or interest; Provided, How¬ 
ever, That if the person to whom such deed is made is the 
same person from whom the United States acquired title, 
or his successor in interest, any consideration given by the j 
United States for such land or interest shall be restored 
or, in lieu thereof, the value equivalent of such considera- I 
tion as determined by the Secretary of Agriculture shall 
be paid to the United States; and any consideration or 
value equivalent so restored or paid shall, so far as is 
practicable, be restored to the jurisdiction, or deposited to 
the credit, of the department, agency, appropriation, or 
fund from which the consideration was transferred or paid 
at the time of the acquisition of title by the United States. 
July 8,1943, c. 197, 57 Stat. 388. 

• ••••••••• 
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67 Filed Sep 12 1945 

Motion to Dismiss Amended Complaint 

The defendants move the court as follows: 
1. To dismiss the action because the amended complaint 

fails to state a claim against the defendants upon which 
relief can be granted. 

2. To dismiss the action because it is in substance a jsuit 
against the United States which is not authorized by law. 

3. To dismiss the action since the United States i^ an 
indispensable party defendant but cannot be made a party 
because of its sovereign immunity to suit, which has not 
been waived. 

4. To dismiss the action because the amended complaint 
shows on its face that plaintiff is estopped to maintain iher 
claim. 

5. To dismiss the action because the amended complaint 
shows on its face that the claim is barred by the laches of 
plaintiff. 

6. To dismiss the action because indispensable 
68 parties plaintiff have not been joined. 

7. To dismiss the action because this court is with¬ 
out power to grant the relief sought, namely, control of the 
Secretary of Agriculture in the performance of discretion¬ 
ary functions. 

8. To dismiss the action because it is local in character 
and can be maintained, if at all, only in the Southern Dis¬ 
trict of Mississippi. 

9. To dismiss the action as to the lands condemned by 
the United States because the amended complaint showg on 
its face that the issues tendered by the amended complaint 
are res ad judicata. 

Ralph S. Boyd, 

Attorney, Department of Justice, 
Attorney for Defendants, 

Room 2139, Department of 
Justice, 

Washington 25, D. C. 
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Proceedings on Motion to Dismiss 

70 Washington, D. C., 
Monday, January 14, 1946. 

This case was called for hearing on motion before Asso¬ 
ciate Justice Alexander Holtzoff in Motions Division at 
10 a.m. 

t 

Appearances: * 

On behalf of the plaintiff: 
John Wattawa, Esq., of Washington, D. C., 
Robert M. Rieser, Esq., of Madison, Wisconsin. 

71 On behalf of the defendants: 
Ralph S. Boyd, Esq., Department of Justice, 

Washington, D. C. 

Proceedings 

The Deputy Clerk: The case of Young v. Anderson. 
Mr. Wattawa: May it please the Court, at the outset I 

should like to present to your Honor Mr. Robert M. Rieser, 
who is a member of the Bar of the State of Wisconsin and 
was at one time president of the Wisconsin State Bar Asso¬ 
ciation. 

Mr. Rieser: I think I recall meeting your Honor in Chi¬ 
cago one time, in connection with one of the Judges’ Con¬ 
ferences. 

Mr. Wattawa: I should like to move Mr. Rieser’s ad¬ 
mission for the purpose of the hearing on this matter. 

The Court: Yes; he may be admitted. 
Mr. Boyd: If your Honor please, this is a motion to dis¬ 

miss a complaint brought against the Secretary of Agri¬ 
culture and a number of his subordinate officers. The com¬ 
plaint seeks various kinds of relief with respect to certain 
lands in the State of Mississippi. 

The lands were acquired under the Weeks Forestry Act, 
and the plaintiff now seeks to have title, acquired by the 
United States, declared invalid, or to have the Secretary 
required to reconvey them, or to have the Secretary required 
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to consider reconveyance, and in the event he fails to re¬ 
convey, then to compel him to do so. 

72 The Court: This was a condemnation under the 
right of eminent domain? 

Mr. Boyd: In part. Part was by purchase; part by con¬ 
demnation. 

The Court: Is the action directed only to the part taken 
in condemnation or to both? 

Mr. Boyd: No, to both. 
The Court. So this is really a motion to vacate a taking 

bv eminent domain— 
Mr. Boyd: In part it is an attempt to substitute this 

suit for both, I suppose. Plaintiff sues in two capacities: 
individually with respect to lands which she and herj hus¬ 
band sold to the United States, and as a stockholder of the 

• • 1 
corporation, since dissolved, which dealt with the Uhited 
States in connection with other lands. 

With respect to the corporation’s lands, she avers! that 
she is one of 60-odd stockholders and that the whereabouts 
of the others, or at least some of the others, are unkhown. 

The basis of the suit is that the Weeks Act is unconstitu¬ 
tional, or that it is unconstitutional as applied here. 

The Court: What does the Weeks Act provide? 
Mr. Boyd: The Weeks Act authorizes acquisition of 

lands. The Weeks Act was originally enacted in 191J. for 
the acquisition of lands for reforestation in the drainage 

basins of navigable rivers, its purpose being tq pre- 
73 vent selling. 

The Court: I recall now. 
Mr. Boyd: It is charged also that we did not acquire 

title because the Weeks Act limits the power of the Secre¬ 
tary of Agriculture to acquire land to States in which the 
consent of the legislatures of the States shall have |been 
given, and it is stated in the complaint that there was a want 
of legislative consent in Mississippi at the time these lands 
were acquired, because while the legislature had enacted 
such a statute purporting to give consent and authorizing 
certain officials of the State and counties to deal with the 
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United States in selecting lands, that State statute was 
unconstitutional under the State Constitution. 

The third ground on which they seek relief is alleged 
misrepresentation by'Government agents in connection with 
the acquisition of lands, in that it is charged that the 
agents who dealt with the corporation and the plaintiffs 
predecessor in title offered to buy lands or to condemn 
them, leaving mineral rights in the lands, but that they 
told the plaintiff and the corporate officers that mineral 
rights could be reserved for only 10 years and no longer, 
and it is said in the complaint that in dealing with others 
in the same situation in the county, they acquired lands 
from them and allowed them greater mineral rights. 

We have moved to dismiss the complaint on nine grounds. 
The Court: Take up your strongest ground first. 

74 Mr. Boyd: I think that the plainest ground is 
that this is a suit against the United States. It is 

perfectly plain that none of the defendants has any interest 
whatsoever in the land. The United States has title to 
the land, and the issue is directly between the plaintiff and 
the United States. Any judgment given on this complaint 
according to its prayers must inescapably be against the 
United States. 

The Court: I will hear the other side. 
Mr. Wattawa: May it please the Court, the Weeks Act, 

as your Honor recalls, was enacted March 1, 1911. 
The Court: I think you had better address yourself to 

the point whether this is an action against the United States. 
Mr. Wattawa: Yes. I am coming to that. The Weeks 

Act was, as your Honor will recall, enacted on the 1st of 
March, 1911. Prior to its enactment there were various 
attempts in Congress to put through an Act of this 
character. 

The Court: Address yourself to the question whether 
this is an action against the United -States. 

Mr. Wattawa: It provides, among other requirements, 
lhat 
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“No deed or other instrument of conveyance shall be ac¬ 
cepted or approved by the Secretary of Agriculture under 
this section until the legislature of the state in which the 
land lies shall have consented to the acquisition of such land 

by the United States for the purpose of preserving 
75 the navigability of navigable streams. ’ ’ 

Our complaint is predicated upon two grounds: 
First of all, that the Weeks Act is unconstitutional. I Jthink 
it will be admitted by counsel that all of these acquisitions 
were effected under the provisions of the Weeks Act. 

The Court: This Court as a nisi prius Court is not going 
to hold the Weeks Act unconstitutional; you will hakre to 
take that matter to a higher tribunal. The Weeks Act has 
been administered and acquisitions have been made hnder 
it since 1911, and it would hardly be ruled nisi prius, 35 
years afterward, the Act having been in force from year to 
year, to hold the Act unconstitutional. 

Mr. Wattawa: That is true; but the constitutionality of 
this Act is not before your Honor at this time. I am simply 
stating the basis upon which we bring this suit that the 
Act is unconstitutional, and secondly— 

The Court: I am curious to know, however, on what 
basis you claim it is unconstitutional. 

*_ 
Mr. Wattawa: We claim that that Act is unconstitutional 

because Congress does not have the right to go intb the 
different States and acquire lands and properties foij pur¬ 
poses that are nongovernmental. 

The Court: I will say offhand that this is a govern¬ 
mental purpose. I get your point. 

I am really interested in the question—and it is the 
76 fundamental question, as I see it—whether this is an 

action against the United States, because if it is an 
action against the United States, rather than an Action 
against the Secretary of Agriculture, it does not lie. 

You are seeking to set aside title to real estate acquired 
by the United States, and the question is whether that is 
not in essence an action against the United States. A 
similar question came up and was decided in a renegotia- 
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tion case in this jurisdiction by a three-judge court within 
the last few months. In that case an injunction was prayed 
for to restrain the Secretary of the Navy from rene¬ 
gotiating a contract, and the complaint was dismissed by the 
three-judge court on the ground that the action was in 
essence against the United States and therefore did not 
lie. I think that was affirmed by the Supreme Court. 

Mr. Boyd: That was the case of Mine Safety Applicances 
against Forestal. 

The Court: That is the big point Address yourself just 
to that point. 

Mr. Wattawa: We are not seeking to set aside convey¬ 
ance. We say the Government never acquired title, be¬ 
cause entirely aside from the constitutionality of the Weeks 
Act, assuming it is constitutional, there is the further re¬ 
quirement, right in the Weeks Act itself, that 

4‘No deed or other instrument of conveyance shall 
77 be accepted or approved by the Secretary of Agri¬ 

culture under this section until the legislature of the 
State in which the land lies shall have consented to the ac- 
uuisition of such land * * 

The Court: If the Government did not acquire title, why 
do von need any relief? 

Mr. Wattawa: Because the Government is in possession 
of the land and has been. 

The Court: Then, you are seeking to inject the United 
States. 

Mr. Wattawa: We want an accounting, and we are pre¬ 
pared to reimburse the United States for what was paid 
to it. 

The Court: Does not that make it an action against the 
United States? 

Mr. Wattawa: No, sir; it does not. 
The Court: I will hear you on that point. 
Mr. Wattawa: There are various cases cited in our 

points and authorities. I shall take just a few of the more 
important cases. The first case of importance is the case of 

United States v. Lee. 
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The Court: I am familiar with that. That was aj tres¬ 
pass case. 

Mr. Wattawa: I think it was an ejectment case. That 
was brought over in Virginia. There were officers of the 
Government who were in possession of the land. A suit 

was brought to eject them. I think some question 
78 was raised in the suit against the Government, and it 

was held eventually that the Government dii not 
have title. 

There are some other cases here. There is a recent {case, 
decided by a three-judge court, reported in 37 Federal 
Supplement 93, not included in our points and authorities. 
Your Honor may care to make a note of that. I uncovered 
it only recently. It is the case of State of Oklahoma vj Guy 
F. Atkinson, 37 Federal Supplement 93. 

That was an action by the State of Oklahoma challenging 
the right of the defendants to proceed with the condemna¬ 
tion of lands and construction of certain dams, and inj con¬ 
nection with the construction of the so-called Dennison 
Dam. That action was brought over the construction under 
way, and the steps were being taken pursuant to th^ so- 
called Flood Control Act. 

The action was directed against the Atkinson 
which was the corporation holding the contract 
Secretary of War, and also against the United State$ At¬ 
torney for the Eastern District of Oklahoma and alsq the 
attorney in the Department of Justice who was in charge 
of those proceedings. The question arose which your Honor 
has raised: whether that was a suit against the United 
States. The Court, at page 96, said: 

“The defendants, represented by the Department of |Jus¬ 
tice of the United States, have filed a motion to 

79 dismiss. This motion to dismiss presents, first] the 
jurisdiction of the Court to entertain this suit, and, 

second, appropriately raises the constitutionality of| the 
Act of Congress involved. The accepted procedurel for 
presenting this constitutional question is by motion to; dis¬ 

miss.” 

I 
I 

Company, 
from the 
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Cases are cited, and the Court then says: 
“At the threshold we are met with the objection to juris¬ 

diction. Defendants contend that the Government is the 
real party in interest, and, its consent not having been 
given, it may not be sued, and that the Secretary of War 
is an indispensable party.’* 

The Court: Do not read that part of it You may read 
just so much of it as goes to the particular point. Do not 
read elementary matters. 

Mr. Wattawa: “The immunity of the Government from 
suit, to which it has not consented, is a principle too well 
established to require citation of authority. Is this a suit 
against the Government? On the face of the pleadings it 
is not. The plaintiff is proceeding against the individual 
defendants on the theory that the Act of Congress under 
which they are admittedly acting is unconstitutional.” 

We are proceeding under the same principle. 
“Although there may be some slightly apparent conflict 

in the decisions, we think it is fairly well established that 
if an agent of the Government acts without authority 

80 or attempts to act under a void or unconstitutional 
Act of Congress, he ceases to act in an official capacity 

and a suit against him is not a suit against the Government, 
in such case the theory or fiction, if we would call it such, 
being that the Government can act only under constitutional 
authority.” 

The Court: I think that is well established. An action 
against a Government officer will lie if it is claimed that he 
proceeded beyond or exceeded his authority. 

Mr. Wattawa: That is right. 
The Court: But the thing that bothers the Court is that 

you are seeking to set aside title to real property which the 
Government has already acquired. 

Mr. Wattawa: We contend that the Government never 
acquired it, because the provision in the Weeks Act is fund¬ 
amental. 

The Court: If you claim that the Government’s title is 
voidable, for example, your judgment still in effect and 
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essence is against the Government. I think that case is 
distinguishable on that ground. I have no doubt at all that 
if a Government officer seeks to exceed his authority by 
proceeding under an unconstitutional statute, or exceeds 
the authority granted to him by valid statute, he is acting 
ultra vires, and he may be enjoined, and that is not ah ac¬ 

tion against the Government. But here you are seek- 
81 ing to set aside a title that, on the record at least, 

has passed to the United States of America, ^our 
contention is that the title is invalid, and what you are seek¬ 
ing to do, in effect, is to remove the acquired title. 

Mr. Wattawa: We contend that title never passed at 
all; that the Government has no title. 

The Court: It is a record title which you say is 
Mr. Wattawa: That is right. 
The Court: You are seeking to set aside the deed,!be¬ 

cause although the Government’s title is bad, the deed or 
whatever document or judgment or decree there is is a 
cloud on your title. Have I stated it erroneously? 

Mr. Wattawa: Not with complete accuracy. We Con¬ 
tend that the Government never acquired title and that 
these officials of the Government are acting without any 
authority whatever. 

The Court: They have acted. They have finished acting. 
You cannot enjoin them any more. If you had sought! an 
injunction while their acquisition was in progress— 

Mr. Wattawa: That is not wholly complete, your Hoiior. 
We ask to have the Court rule that the title is in the plain¬ 
tiff, but we ask further that the Secretary of Agriculture 
be restrained from putting these lands out on lease. At 

the time these deeds were given and condemnation 
82 proceedings effected, there were mineral rights j re¬ 

served for 10 years in these people. 
The Court: Of course, that relief is incidental, because 

if the Government has title, the Secretary has a right to 
lease the lands. If the Government has no title, the Secre¬ 
tary has no more right to lease that land than to lease your 

house. So it is incidental. 

I 
i 
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Mr. Wattawa: We are asking that they be restrained 
from putting these lands out on lease. 

The Court: That is an incidental matter. The main 
relief that you are seeking is a holding that the 'Govern¬ 
ment never acquired title, and that is an action against the 
United States. 

Mr. Wattawa: We are not asking that the Court adjudi¬ 
cate at this time, but that these people be restrained until 
there is adjudication. 

The Court: That is indicidental to the main relief. The 
question is whether the main relief that you seek makes 
this an action against the United States. 

Mr. Wattawa: Well, we contend that it is not. We con¬ 
tend that it is an action against these officers who are acting 
without any authority whatsoever, because the Govern¬ 
ment does not have title. 

There is also an Act of Congress of July 8, 1943, which 
we have made an exhibit to our complaint. It is to the 

effect that if the Secretary of Agriculture shall within 
83 10 years find that title is legally insufficient, 

“or that title or color of title to such land or in¬ 
terest was acquired through mistake, misunderstanding, 
error, or inadvertence,** 

he can if he wishes make a quitclaim deed, and certainly we 
have the right, your Honor, to ask that the Secretary exer¬ 
cise that discretion. We do not have the right to say that 
he shall exercise it in a particular manner, but we do have 
the right to require him to exercise it; and that is one of 
the prayers in our complaint, too. 

Now, Mr. Rieser would like to make a statement to the 
Court. 

Mr. Rieser: I should like to point out just a few things. 
The Court: Take all the time you want. You have come 

a long distance. 
Mr. Rieser: When Mr. Boyd asked me yesterday how 

long I would take, I said, “My client did not come along; 
otherwise I might have to take longer than I intended to 
take this morning.** 



This proposition, it seems to me, goes right to the I>ee 
case. I think the Lee case is the key to the proper jurisdic¬ 
tion in this case. 

The Lee case, as your Honor recalls— 
The Court: What is the citation to the Lee case? 

Mr. Rieser: It is 106 United States 196, Uniljed 
84 States v. Lee. 

The situation in the Lee case was simply this: that 
the Government acquired title to some of the Lee property 
in Arlington. It had obtained title by tax proceedings. The 
question was whether or not during the period of time for 
redemption a tender had been made as was required or h&d 
been waived by the Government. 

The rules of the purchasing functionaries of the Govern¬ 
ment, who were the defendants in this proceeding—Kauf¬ 
man, I think, was one of them—were that such a tender, un¬ 
less made by the record owner of the property, would dot 
be acceptable and that they would not accept even the tender 
by this record owner’s own agent, his attorney; it had to be 
in person. So they ignored his attempted tender, took titfe, 
and got title by a proceeding no different, in my judgmedt, 
than the condemnation proceedings, probably, and by a pro¬ 
ceeding which under the law vested title as effectively, if it 
was valid, as a deed would or as a condemnation judgmedt 
would. So when the judgment was entered, then, and thby 
started in possession, this judgment proceeding was started 
to sue them. 

The Court then laid down the rule which has been recog¬ 
nized in some of these cases we cite in our brief here; for 
instance, the recent case of Ickes v. Fox in 300 United 
States. 

But the fundamental principle is this: that the Govern¬ 
ment has certain powers and certain functions. In 

85 this case, this is not an acquisition, or could not be. 
There could be no acquisition of this property under 

the Constitution until Congress had provided for it. Then, 
the acquisition could only be in the manner Congress had 
provided for. It is not an inherent right of the Governmedt 
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to acquire this property; it is only when Congress under 
Article 1 authorizes acquisition that acquisition can follow, 
and then only under the conditions which Congress specifies. 

Congress here said that this land may be acquired, or for¬ 
est lands may be acquired, in the watersheds, but may be 
acquired only if in those watersheds it aids navigation and 
the acquisition is in aid of navigation, and if the legislature 
consents that lands for that purpose may be purchased for 
aiding navigation. 

Now, here in this case the Legislature of Mississippi, in a 
blanket act, in which, in the act, they say they proceeded in 
the condemnation judgment, had been repealed four years 
before and then re-enacted in another act somewhat sim¬ 
ilarly, but the act they said they were proceeding under 
had been repealed, and, more than that, that act did not give 
consent to the acquisition by the Government as Congress 
had directed or in the manner Congress had directed. 

It said that with the assistance of the—May I just read 
that? 

The Court: Summarize it. 
86 Mr. Rieser: “No deed or other instrument of con¬ 

veyance shall be accepted,” is what the statute says, 
“or approved by the Secretary of Agriculture under this 
section until the legislature of the State in which the land 
lies shall have consented to the acquisition of such land by 
the United States for the purpose of preserving the navi¬ 
gability of navigable streams.” 

The act of the Legislature of Mississippi, under which 
they say they proceeded, provided that: 

“The consent of the State of Mississippi is hereby given 
to the acquisition by the United States by purchase or gift 
of such land in Mississippi as in the opinion of the Federal 
Government and the State Forestry Commission may be 
needed for the establishment of a national forest or forests 
or reclamation or colonization projects * * *.” 

There was not a word said in the act about navigation, 
but it was national forestation, which is only related and 
does not conform to the requirements of the Act. 
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Now, in the State of Mississippi, even, they did not con¬ 
form to the law there. In those areas—and this is, I think, 
typical, and I assume the Court will take judicial notice of 
those public records—in giving so-called consent under tjhis 
Mississippi statute, the land commissioners did a very 
funny thing. Their consent consisted of this: 

4‘The approval, as provided by law, of the Mis$is- 
87 sippi Forestry Commission is hereby given to j;he 

proposed purchase for national forest purposes’!’— 
again, for forest purposes—“of the area known as the West 
Homochitto area”—which is in this general area—“pro¬ 
vided that no objection to said purchase is raised by the 
county or counties in which the lands embracing said area 
lie; and that the State Forester is authorized to send a copy 
of this order to Major Kelley and Mr. Plymale.” 

You will notice the steps Congress had said should j be 
taken by the Legislature of the State of Mississippi. The 
language they got exactly from Clause 17 of Section 8 of 
Article I of the Constitution of the United States: | 

“that the legislature in which the land is situated shall 
give consent for the purposes for which acquisition is in¬ 
tended.” 

Now, that was the mandate to the Secretary of Agricul¬ 
ture for the execution of his functions. Now, he makes t^iat 
his mandate, and he defends the action in this case, as !we 
see it, upon an act the legislature never passed upon spe- 
sifically. 

The Court: May I interrupt you with an inquiry? You 
are really arguing, are you not, the merits of the action? 
The question is whether this is an action against the United 
States, and whether it will lie. 

Mr. Rieser: The point about that, your Honor, is that 
in doing so, I think it is necessary to consider f;he 

88 relationship and the effort under the law. 
The Court: In order to simplify matters for you, I 

suggest you need not go into that in detail. I have the pic¬ 
ture. I think the thing I have to determine is whether this is 

l 
i 
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in effect an action against the United States or an action 
against the Secretary of Agriculture. If the former, I have 
to dismiss the complaint; if the latter, I think the complaint 
is good. 

Mr. Rieser: I think that is the issue. My thought was— 
The Court: What I mean by saying, “If the complaint is 

good,” is if there is enough there to withstand the motion 
to dismiss, because there are allegations of participation. If 
the Act were constitutional, there might be execution. But 
the real question is whether this is an action against the 
United States. 

Mr. Rieser: I think that comes right down to it. That 
is the issue. 

The Court: Yes. Why not argue that? 
Mr. Rieser: I think the argument is answered from that 

case I cited and the general principles stated in all these 
cases, particularly in the Ickes case. 

The Court: What Ickes case ? 
Mr. Rieser: Ickes v. Fox, 300 United States 82. 
The Court: Is that the Parker Dam case? 

Mr. Rieser: No, it involves a drainage area in 
89 Utah, where they claim, again, they had purchased 

certain rights and were dealing in those rights. The 
Court said: 

“The particular feature of it we direct ourselves to”— 
The Court: Do not read any quotations from it; tell me 

about the case. 
Mr. Rieser: The case simply held that there, although 

they had taken land and had taken a certain area and pur¬ 
chased water rights with it, because earlier settlers by prior 
appropriation had acquired those rights, the ostensible title 
and the ostensible claim of title was not sufficient to bar this 
action on the ground that this was a suit against the United 
States, because the United States there again, or the 
agents— 

The Court: What was the action for? 
Mr. Rieser: The action was to enjoin, as I recall it. 



The Court: That is the important thing. Whom was it 
to enjoin? 

Mr. Rieser: It was to enjoin the Secretary of the In¬ 
terior. 

The Court: To enjoin him against doing what? 
Mr. Rieser: Depriving these people, by this process they 

were following there of improving and of making assess¬ 
ments for improving, the original proprietors of the wdter 
power, not of the water, but of the water for the purpbse 
of agriculture, of their rights without compensation, I as¬ 
sume—without paying them, at least, because the Court said 

they had this prior right and had not conformed to it. 
90 The Court: Yes, I recall the case now. 

Mr. Rieser: It seems to me that the foundation of 
all these cases is that the Government—in all these cas^s I 
think it is important to consider that the rights to acqiiire 
property, except where they are given by the Constitution 
initially, and those are very limited, must originate in Con¬ 
gress. 

The Court: That is all fundamental. We know tlkat. 
The only point in the case is whether this is an actjion 
against the United States; whether what you are seeking is 
a judgment in effect, against the United States. 

Mr. Rieser: That is right; but I say this: When they 
attempt to sustain title or attempt to sustain an action! by 
which they either seek to acquire title or have acquired 
title or go into possession of property under claim of title, 
they must then, when the attack comes—it does not belong 
to the Government, because the conditions precedent hkve 
not been complied with, or if the conditions have, then; of 
course, the suit might be against the Government, hut until 
the defense has sustained that they have conformed,) to 
either substantially or adequately justify that conveyance 
in the manner contemplated by Congress, there cannolj he 
anything the Government can do. That is the point, I think, 
that is at issue here and, I think, is the issue we are raising. 

The Court: I get your point. 
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91 Mr. Wattawa: May I refer yonr attention to the 
case of Philadelphia Gas against Stimson! 

The Court: That was an injunction action against— 
Mr. Wattawa: The Secretary of War. 
The Court. To restrain him from taking action in the 

future. That is somewhat different. This is a fait accompli. 
The Government has record title. The record title may be 
bad because the conditions precedent may not have entitled 
them to it, but the question is whether—the effect of which 
would be to set aside—it is an action against the United 
States. 

Mr. Rieser: And to temporarily restrain these officers. 
The Court: That is temporary. I am interested in the 

ultimate relief, the principal relief, sought. 
Mr. Wattawa: Another case is Kiefer vs. the R. F. C. 
The Court: That is an action against the R. F. C. The 

R. F. C. is a body corporate, which can sue and be sued, so 
that would not be in point. 

Mr. Wattawa: Except that Mr. Justice Frankfurter 
makes a rather exhaustive and careful review of the entire 
question of suits against Government officers and against 
Government agencies and shows the trend in the matter of 
exemption from suit on the part of the Government. 

The Court: The latest expression by this Court is the 
case of Mine Safety Appliances vs. Forrestal. 

Mr. Wattawa: This case gives quite a disserta¬ 
tion. 

92 There is also the further point we ought to make, 
your Honor, and that is that by the Act of July 8, 

1943, part of which is indexed here as plaintiff’s Exhibit J, 
there is given the authority to the Secretary to review this 
matter. 

The Court: Your associate made that point. 
Mr. Wattawa: And to grant a quitclaim—that is, where 

the circumstances warrant 
The Court: Your associate made that point. 
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Mr. Wattawa: Yes. I want to make the further [point 
that we think this is in essence consent by the Government 
to go into this matter where the circumstances warrant) 

The Court: I should like to hear from Mr. Boyd on the 
Lee case and the case of Ickes v. Fox. 

Mr. Boyd: The Lee case was a possessory action brought 
against two Army officers in possession of what is now] part 
of the cemetery. 

The Court: But the point is that the United States 
claimed title. 

Mr. Boyd: That is correct. 
The Court: Paper title was in the United States; never¬ 

theless, the Supreme Court held that that was not an action 
against the United States. I should like to hear ybu on 
that. 

Mr. Boyd: The difference was pointed out in the opinion 
itself. In that case the only relief sought was possession, 

and the Court in its opinion pointed out that the 
93 United States actually took title the next day after 

the judgment was entered. The United States would 
not be bound by the adjudication there sought and given. 

In this case, however, plaintiff goes far beyond that, j She 
does not seek mere possession; she seeks to have this Court 
hold and adjudicate that the decrees of the District of 
Mississippi are nullified. 

The Court: What do you say about the Fox case ? 
Mr. Boyd: Ickes against Fox, I think, is entirelyi dif¬ 

ferent from the ease that has been stated to your Honor. 
Ickes against Fox was a case in which the United States] was 
operating a reclamation project. It had entered into certain 
contracts with owners of the land which was irrigate^ by 
water from the project. Because of existing conditions^ the 
Secretary of Agriculture— 

The Court: What was the point in that case? 
Mr. Boyd: The point in the case was that there were 

contracts before the Court. The Government contended 
that under those contracts title remained in itself, th^t it 

i 
i 
i 
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was simply a carrier of the water, and that the suit was 
seeking specific performance of the contracts. 

The Court held, however, that the Government was not 
a carrier against which specific performance was being 
sought, but that when the Government made contracts, un¬ 

der their terms title to the water passed to the plain- 
94 tiffs, and that when the Secretary of the Interior un¬ 

dertook to deprive them of their water, he then tres¬ 
passed upon their property rights and could be enjoined 
from doing so in the future. 

The Court: It is the opinion of this Court that in essence 
this action is an action against the United States, because 
the plaintiff seeks to void a paper title acquired, or record 
title acquired, heretofore by the United States; and on the 
authority of the Safety Appliances case, which is the latest 
expression of the courts on this point, this action should be 
dismissed. 

The motion to dismiss the complaint is granted wholly on 
the ground that this is an action against the United States. 

Mr. Boyd: Do you wish the order limited to this! 
The Court: No; this is my explanation of the grounds. 
Mr. Boyd: The order shall simply sustain the motion. 
Mr. Rieser: May I inquire as to the form of order? Will 

it be just an informal order sustaining the motion? 
The Court: Yes. We do not put the grounds into the 

order; that is not our practice. I have stated my grounds 
orally, and they have been taken down by the reporter. If 
you wish, you can get a transcript from him. 

Mr. Wattawa. That was the same question I wanted to 
raise. We wanted to know on what grounds your Honor 
has actually decided the matter, because we intend to take 
the case up. 

The Court: I shall not recite the grounds in the 
95 order, but I have stated my grounds orally, and you 

may get a transcript of my statement if you so desire. 
Mr. Wattawa: Yes. Thank you. 
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96 Filed Jan 16 1946 

Order Sustaining’ Motion to Dismiss and Judgment 
Dismissing Amended Complaint. 

Upon consideration of the motion to dismiss the amended 
complaint filed herein on the 12th day of September, jl945, 
it is by the Court this 16th day of January, 1946, 

Adjudged, Ordered and Decreed that the motion be and 
it is hereby sustained and that the amended complaint! filed 
herein on the 12th day of July, 1945 be and it is hereby dis¬ 
missed. 

Alexander Holtzoff 

Justice 
I 

No objection as to form. 

John Watt aw a 

Robert M. Rieser 

Attorneys for Plaintiff 

97 Filed Apr 10,1946 

Notice of Appeal. 

To: Ralph S. Boyd, Esq. 
Room 2139, Department of Justice 
Washington 25, D. C. 
Attorney for Defendants 

Plaintiff Alice Martens Young hereby gives notice of her 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia, from the Order and Judgment entered 
herein January 16, 1946, sustaining Defendants’ Motioja to 
dismiss Plaintiff’s Amended Complaint filed herein July 12, 
1945, and dismissing said Amended Complaint. 

John Wattawa, 

1317 F Street, N. W. 
Washington 4, D. C. 

Attorney for Plaintiff, j 

I 
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Memorandum. 

April 10 1946 

Cost bond on appeal ($250.00) approved and filed. 

**•••••••• 
98 Filed Apr 10,1946 

Plaintiffs Points on Appeal. 

1. The Court erred in holding that Plaintiff’s proceeding 
is an action against the United States, not authorized by 
law, and that therefore Plaintiff’s Amended Complaint 
should be dismissed, and in accordingly sustaining Defend¬ 
ants’ Motion to dismiss said Amended Complaint, and dis¬ 
missing the same. 

John Wattawa, 

1317 F Street, N. W. 
Washington 4, D. C. 

Attorney for Plaintiff. 
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Date 
1945 

June 28 
June 28 

June 28 

June 30 

July 12 

July 12 

July 14 
Sept. 12 

Sept. 14 

Docket Entries. 

Proceedings Deposits Pees Total 

Oct. 10 

Nov. 7 

Dec. 12 

1946 
Jan. 16 

Deposit for cost by Wattawa 10.00 10.00 10.00 
Compt. and App., Exhibits A-J 

Filed 
Summons, Copies (8) Comp’t. 
issued. Each Served 6-28-45 

Pltf’s Affidavit of service on 
U S Atty & Atty-Gen’l filed 
Amended complaint, Exhibits 
A-J • filed 
Summons, copies (10) complaint 
issued. Served 7-13-45 filed 
Affidavit of John Wattawa filed 
Motion of Defs to dismiss 
Amended Complaint. P. & A. 
Notice filed 
Stipulation of counsel extend¬ 
ing time to and including Oct. 
12,1945 within which Plff. to file 
opposition to Defts. pending 
Motion to dismiss the Amended 
Complaint, filed 
Stipulation of counsel extending 
time to file P. & A. in opposition 
to motion to dismiss to Novem¬ 
ber 12,1945. filed 
Second supplemental stipula¬ 
tion extending time to file P. & A. 
in opposition to Motion to dis¬ 
miss to December 12, 1945 Filed 
P. & A. in opposition to Mo. of 
defendant to dismiss amended 
complt. 

Order sustaining motion to dis¬ 
miss & judg’t dismissing 
amended complaint 

Holtzoff, J (s) 
Mar. 30 Transcript of Proceedings filed 
April 10 Notice of Appeal of plff. Notice 

Mailed to Ralph S. Boyd, Filed 
April 10 Deposit by John Wattawa 

5.00 
5.00 5.00 
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April 10 PlfPs. points on Appeal Filed 
April 10 Cost Bond on Appeal ($250.00) 

with National Surety Corpora¬ 
tion, Approved & Filed 

April 10 Plff’s. designation of Record on 
Appeal Filed 

April 11 Transcript of Record (2 copies) 
Filed 

May 18 Transcript of record (188 fol. 
@ 15^) 28.70 28.70 

May 18 Deposit by John Wattawa 28.70 
July 15 Stipulation 
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I. The dismissal of the complaint insofar as it sought to establish 
appellant’s title to the property involved was clearly correct- 

A. A suit to adjudge that the United States has no title 
to real property is a suit against the United States, 
and in the absence of Congressional consent to such 
suit, is beyond the jurisdiction of the courts_ 

B. In any event, the complaint was properly dismissed-- 
II. The powers of the Secretary of Agriculture under the Act of 

July 8, 1943, 57 Stat. 388, 5 U. S. C. sec. 567, are plainly 
discretionary, and his action thereunder is not subject to 
judicial control___ 
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DISTRICT OP COLUMBIA 

No. 9292 

Alice Martens Young, appellant 

v. 

Clinton P. Anderson, Secretary of Agriculture of the 

United States, et al., appellees 1 

APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATE^ FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

OPINION BELOW 

The district court did not write an opinion; its views are 
set out at Add. 70.2 

JURISDICTION 

This is an appeal from an order of dismissal entered January 
16, 1946 (App. 71). Notice of appeal was filed on April 10, 

1946 (App. 71). The jurisdiction of this Court is invoked 
under Title 17, Section 101, of the District of Columbia <pode. 

1 All the defendants named in appellant's complaint occupy the positions 
originally described (App. 2-3) except that W. Carroll Hunter is now 
Solicitor of the Department of Agriculture in the place of Robert H. Shields; 
Mr. James Scammahom is Acting Chief of the Division of Purchase, Sales 
and Traffic in place of Ray Ward; and Mr. E. H. Wieckiug is no longer 
I .and Use Coordinator. 

'Unless otherwise stated, references throughout this brief are tjo the 
appendix to appellant's brief. 

I 
j 
j 

I 
i 
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QUESTIONS presented 

1. Whether, when the United States has acquired real prop¬ 
erty by judgments in condemnation proceedings and by deeds 
of conveyance, it is an indispensable party to an action by the 
former owners seeking an adjudication that the United States 
has no title to such property and that title is in the former 
owners, and further seeking the surrender and cancellation of 
the deeds of conveyance to the United States and similar 
relief as to the condemnation judgments. 

2. Whether the Secretary of Agriculture and subordinate 
officers may be enjoined from “exercising any acts of owner¬ 
ship” or from leasing lands so acquired by the United States. 

3. Whether, under the provisions of the Act of July 8, 1943, 
58 Stat. 388, Title 5 U. S. C. sec. 567, the Secretary of Agri¬ 
culture may be compelled to quitclaim the lands in suit to 
appellant. 

STATEMENT 

This is an appeal from an order dismissing appellant's com¬ 
plaint. The material factual allegations, as they appear from 
the complaint, may be summarized as follows: 

In 1935 the Miss-Wis Timber and Land Company, a Wis¬ 
consin corporation of which appellant was then a stockholder, 
contracted to sell to the United States approximately 17,050 
acres of land in Wilkinson County, Mississippi, with a reserva¬ 
tion of mineral interests for a period of ten years from July 1, 
1935, and subsequently for the agreed consideration executed 
deeds to the United States covering 14,750.06 acres of the land 
but reserving the mineral interest aforesaid. The balance of 
2,245.93 acres, with a like mineral reservation, was acquired 
by the United States at the contract price by condemnation 
proceedings instituted in 1937. In 1938, the Miss-Wis Com¬ 
pany conveyed its mineral rights in the lands to appellant’s 
husband, Edward J. Young, w’ho in turn conveyed such rights 
to appellant and thereafter the corporation was dissolved 
(App. 3, 8-10). 

In 1934 and 1935, appellant executed options to the United 
States for the purchase of other land in Franklin and Wilkinson 
Counties, Mississippi, totalling approximately 1,518 acres 
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owned by her individually. The United States acquired 
1,495.39 acres of such land at the prices named in the options 
by condemnation proceedings instituted in 1936, mineral rights 
being reserved to appellant as to a portion of said lands f<j>r a 
period of ten years from July 1,1935, and as to the balance for 
a period of ten years from July 1, 1934 (App. 8-10). 

The complaint alleges that the above acquisitions \jere 
made under the provisions of the Weeks Forestry Act, 36 Stat. 
962, 963, 16 U. S. C. secs. 513-520, and that said Act is uncon¬ 
stitutional (App. 10-11). It is also alleged that there whs a 
lack of proper consent by the State of Mississippi to the acqui¬ 
sition of these lands by the United States, and therefore a lack 
of compliance with the terms of the Weeks Forestry Act insofar 
as the lands acquired by deed from the Miss-Wis Company are 
concerned (App. 11-13). The complaint further alleges a Wil¬ 
lingness on the part of appellant, in her own behalf and on 
behalf of others “in said class”, to make such restitution) of 
funds to the United States as may be shown due upon an 
accounting (App. 14). It is further alleged that the Secretary 
of Agriculture is authorized by the Act of July 8,1943, 57 Stat. 
388, Title 5 U. S. C. sec. 567, to quitclaim the lands to appellant, 
that he has not exercised such authority, and will not del so 
(App. 15). Appellant sues in her own behalf, and so far as the 
lands acquired by the United States from the Miss-Wis Com¬ 
pany are concerned she sues on behalf of herself and other stock¬ 
holders as a member of such class (App. 3). The relief sought 
is (1) an injunction restraining the Secretary of Agriculture 
and various other United States officials named as defendants 
from “exercising any acts of ownership” with respect to jthe 
l$nds, and to restrain them from leasing the same; (2) that 
the Secretary of Agriculture be compelled to quitclaim the 
lands to appellant; and (3) if such quitclaim is not ordered, 
then that the court adjudge that the United States has no tjtle 
to the lands under the deeds and condemnation judgments, that 
title remains in the grantors, and that an accounting be com¬ 
pelled for the period of occupancy by the United States. It is 
further prayed that the defendants be required to surrender 
for cancellation the deeds of conveyance which evidence ihe 
title of the United States and that defendants be required |‘to 
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cooperate in correcting the records” in the counties in Missis¬ 
sippi and in the federal district court which entered the con¬ 
demnation judgments (App. 16-17). 

Appellees moved to dismiss the complaint on various grounds 
(App. 53). That motion was heard on January 14,1946 (App. 
54-70). Two days later the court entered its order of dismissal, 
from which order appellant took this appeal (App. 71). 

STATUTES INVOLVED 

The pertinent provisions of the Weeks Forestry Act of March 
1,1911,36 Stat. 962, as amended, 16 U. S. C., sections 513-520, 
appear at App. 18-22; the Act of July 8, 1943, 57 Stat. 388, 5 
U. S. C. section 567, appears at App. 52; section 6058, Missis¬ 
sippi Code, 1930, appears at App. 51. 

SUMMARY OF ARGUMENT 

I 

In so far as the complaint seeks an adjudication that the 
United States has no title to the lands involved, it is clearly 
a suit against the United States, and since the Government is 
an indispensable party and has not consented to be sued, the 
complaint was properly dismissed. Stanley v. SchwaXby, 162 
U. S. 255 (1896); Chandler v. Dix, 194 U. S. 590 (1904); 
Blondet v. Hadley, 144 F. 2d 370 (C. C. A. 1, 1944). 

And where in such a suit the attempt to adjudicate the Gov¬ 
ernment’s title in its absence is coupled with a prayer for an 
injunction restraining federal officials from administering the 
property, the prayer for injunction falls with the prayer for 
adjudication of title, at least where substantial issues inhere in 
the title question which can only be decided in the presence of 
the United States. Louisiana v. Garfield, 211 U. S. 70 (1908); 
New Mexico v. Lane, 243 U. S. 52 (1917). 

Such issues are present here. Even if it be assumed arguendo 
that the Weeks Forestry Act is unconstitutional, it is clear that 
appellant could not prevail in a title contest with the United 
States. Title to part of the lands was acquired by the Govern¬ 
ment by condemnation proceedings and resulting judgments. 
Those judgments are res adjudicata of the issue of constitu- 



5 

tionality and also of the issue of lack of proper consent byj the 
State of Mississippi. Chicot County Dist. v. Bank, 308 TjJ. S. 
371 (1940). And since appellant accepted the benefits of those 
judgments and allowed them to become final, .she is estopped 
to challenge them. Great Falls Mjg. Co. v. Attorney General, 
124 U. S. 581, 598-^599 (1887); Wilson v. Union Electric L/ight 

Power Co., 59 F. 2d 580 (C. C. A. 8, 1932). As to the land 
acquired by deed from the Miss-Wis Company, that company 
executed an option to purchase all of its lands, accepted! the 
consideration for the deed to the major part of them, land 
acquiesced in the condemnation of the remainder. The com¬ 
pany is therefore estopped to challenge the constitutionality 
of the statute. Cf. United States v. Nudleman, 104 F. 2d 549 
(C. C. A. 7, 1939). Moreover, although the issues of constitu¬ 
tionality and lack of State consent were open to her at| the 
time of the transactions of which she now complains, and have 
been ever since, appellant has waited almost ten years to bring 
suit. The suit is clearly barred by laches. Cf. Holmes v. Cum¬ 
mings, 71 F. 2d 364 (C. C. A. 5, 1934). Additionally, the bulk 
of the lands was acquired from the Miss-Wis Company, of 
which appellant was simply a stockholder. Since the interests 
of the other stockholders, and their attitude to the transactions 
by which the lands were acquired, are not clearly the same as 
appellant’s, it is not a proper class action. Cf. Han$ben\y v. 
Lee, 311 U. S. 32, 41 (1940). Recision will not be granted in 
the absence of the other parties who would not be bound by 
the judgment. Shields v. Barrow, 17 How. 129, 132 (1854). 
And if appellant be restricted to her undivided interest, juris¬ 
diction is lacking to put her into possession as a co-tenant with 
the United States. Stanley v. Schwalby, 162 U. S. 55, 272 
(1896). Moreover, since the suit is plainly to establish title, 
it is a local action maintainable only in the district where the 
land lies. Ellenwood v. Marietta Chair Co., 158 U. S. 105,j 107 
(1895). 

Finally, no constitutional issue is raised by the complaint. 
It is not alleged that the lands are not within a navigable 
watershed and do not promote navigability; yet appellant con¬ 
cedes the power to acquire lands for that purpose. The only 
question presented is whether the consent statute of Mississippi 
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meets the requirement of the Weeks Foresty Act. It does since 
it is a broader consent than the Act required. In any event 
that is not a constitutional question. Finally, regardless of 
whether statutory limitations were met, the continued appro¬ 
priations by Congress for the maintenance of the lands is a 
legislative ratification of the acquisitions, even if authority was 
lacking at the time they were made. Brooks v. Dewar, 313 
U. S. 354 (1941). 

If the above issues could be decided in the instant suit, it 
is submitted appellant cannot establish title. However, since 
these issues exist, the suit cannot be maintained because of 
the indispensability of the United States as a party. Louisiana 
v. Garfield, supra; New Mexico v. Lane, supra. 

II 

The Act of July 8, 1943, 57 Stat. 388, 5 U. S. C., sec. 567, 
simply authorizes the Secretary of Agriculture to quitclaim 
lands if he finds that title was acquired through “mistake, mis¬ 
understanding, error or inadvertence.” These lands were not 
so acquired and are not within the Act. In any event, the Act 
clearly reposes in the Secretary simply a discretionary power; 
it confers no rights on a prior owner of the lands. Appellant 
concedes the power to be discretionary, but asks this court to 
compel him to quitclaim regardless of his views. Mandamus 
clearly will not lie in such a case. Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316 (1902); Wilbur v. United States. 281 U. S. 
206 (1929); United States v. Wilbur, 283 U. S. 414 (1930); 
Ducker v. Butler, 70 App. D. C. 103, 104 F. 2d 236 (1939). 
Moreover, the complaint fails to allege that appellant has ex¬ 
hausted her administrative remedies to obtain action by the 
Secretary. 

ARGUMENT 

The relief prayed for falls into two classes. The court is 
asked to adjudge that the United States has no title to the 
lands involved but that title is in appellant and those she 
purports to represent. Incidental to such relief an injunction 
is sought to restrain the defendants from exercising any acts 



of ownership or from leasing the lands. Alternatively, a man¬ 
datory injunction is sought to compel the Secretary to quit¬ 
claim the lands to appellant, based upon the Act of July 8, 
1943, 57 Stat. 388. For the reasons hereinafter given it is 
submitted that neither type of relief can be afforded undeii the 
facts set out in the complaint and that accordingly, the com¬ 
plaint was properly dismissed. 

I | 

The dismissal of the complaint insofar as it sought to estab¬ 
lish appellant's title to the property involved was clearly 
correct 

A. A suit to adjudge that the United States has no title to real 
property is a suit against the United States, and in the absence 
of Congressional consent to such suit, is beyond the jurisdiction 
of the courts.—It is settled law that the United States cannot 
be sued without its consent. United States v. Shaw, 309 U. S. 
495 (1940); United States v. Sherwood, 312 U. S. 584 (1941); 
Moody v. Wickard (78 App. D. C. 80), 136 F. 2d 801 (1^43), 
certiorari denied 320 U. S. 775. Equally well settled is the 
principle that in determining whether a suit is against the 
United States the courts look beyond the nominal parties to 
see whether the rights, interests, or property of the Uiiited. 
States are in fact under attack. Oregon v. Hitchcock, 2021[J. S. 
60 (1906); Louisiana v. Garfield, 211 U. S. 70 (1908); Louisi¬ 
ana v. McAdoo, 234 U. S. 627 (1914). 

It is plain that the sole objective of the present suit is to 
divest the United States of title to the lands involved. |Th© 
complaint shows on its face that the defendants have no per¬ 
sonal interest in the controversy; they are sued only in their 
official capacities because they are recognized as representing 
the interest of the real interested party, the United States, and 
because no suit can be brought directly against the Uiiited 
States. 

The United States holds a title to the lands in suit, leased 
upon deeds on the one hand and upon judgments in condemna¬ 
tion proceedings on the other. It is this title which appellant 

71474C—4< 2 
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asks the court to adjudicate a nullity. The cases are unani¬ 
mous that this cannot be done in the absence of the United 
States. Stanley v. Schwalby, 162 U. S. 255 (1896); Chandler v. 
Dix, 194 U. S. 590 (1904); Wood v. Phillips, 50 F. 2d 714 (C. 
C. A. 4, 1931); Blondet v. Hadley, 144 F. 2d 370 (C. C. A. 1, 
1944). Upon these authorities the complaint, insofar as it 
seeks to adjudicate title against the United States, was properly 
dismissed. 

It is also well settled that where, as here, the attempt to 
adjudicate title of the United States in a suit against Govern¬ 
ment officers is coupled with a prayer for injunctive relief, the 
latter falls with the former. Louisiana v. Garfield, 211 U. S. 
70 (1908). That case covers this one like a blanket. There 
Louisiana instituted a suit against the Secretary of the Interior 
to establish title to lands and to enjoin the defendant from mak¬ 
ing any other disposition of them. In holding that the United 
States was an indispensable party to the action and in dismiss¬ 
ing the bill, the court stated: 

* * * The doubt is whether Louisiana has not now 
a good title by the lapse of five years since the approval 
and by the operation of that act. 

But that cannot be resolved in this case. It raises 
questions of law and of fact upon which the United 
States would have to be heard. The United States 
fairly might argue that the statute of limitations was 
confined to patents, or was excluded by the act of 1871. 
If it yielded those points it still reasonably might main¬ 
tain that a title could not be acquired under the statute 
by a mere void approval on paper, if the United States 
ever since had been in possession claiming title, as it 
claimed it earlier by the act of 1871. It might argue 
that, for equitable relief on the ground of title in the 
plaintiff, in the teeth of the last named act, it would be 
necessary at least to allege that ike State took and has 
held possession under the void grant. The United 
States might and undoubtedly would deny the fact of 
such possession, and that fact cannot be tried behind its 
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back. It follows that the United States is a necessary- 
party and that we have no jurisdiction of this suit. 

This decision was adhered to in New Mexico v. Lane, 
U. S. 52 (1917). There New Mexico brought an action agaihst 
the Secretary of the Interior seeking a decree that title to Cer¬ 
tain lands was vested in the State and restraining the defendant 
from issuing a patent on the lands to an entryman. The court 
held the action to be a suit against the United States and dis¬ 
missed the bill, stating: 

I 

The motion should be granted on the ground that 
the suit is one against the United States, under the 
authority of Louisiana v. Garfield, 211 U. S. 70. | In 
that case a bill was brought in this court to establish 
the title of the State of Louisiana to certain swamp lands 
which it claimed under the statutes of the United States 
and to enjoin the Secretary of the Interior and other 
officers of the Land Department from carrying out! an 
order making different disposition of the land. 

Under the statute it was contended the land vested 
in the State in fee simple, that is, the act was contended 
to have the same character and efficacy as the Act of 
June 21, 1898, is asserted to have in the case at bar. 
And certain facts were necessary to be determined as 
elements of decision. This court said that in the case 
there were questions of law and of fact upon which the 
United States would have to be heard. So in the pres¬ 
ent case there is a question of law whether the Act of 
June 21, 1898, had the quality as a grant of the land 
asserted of it, whether of itself or because of its terms or 
their prior construction and its adoption, indeed, 
whether there was such a prior construction or its adop¬ 
tion, and again of the fact of the character of the land 
at the time of the grant and the evidence of it and [the 
knowledge of it. 

See also Naganab v. Hitchcock, 202 U. S. 473 (1906). 
The principle clearly deducible from these decisions is 

at least where the issue of title is between the plaintiff an 

I 
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United States and decision on that issue involves questions of 
law or fact, the suit is one against the United States and must 
be dismissed. This doctrine was stated in different terms in 
the later case of Morrison v. Work, 266 U. S. 481 (1925). In 
dismissing a bill for injunction against the Secretary of the 
Interior, insofar as it was based upon a claim that the officer 
was acting under unconstitutional statutes, the court stated: 

* * * The claim of the United States is, at least, a 
substantial one. To interfere with its management and 
disposition of the lands or the funds by enjoining its 
officials, would interfere with the performance of gov¬ 
ernmental functions and vitally affect interests of the 
United States. It is, therefore, an indispensable party 
to this suit. It was not joined as defendant. Nor could 
it have been, as Congress has not consented that it be 
sued. 

See also Osage Tribe v. I ekes, 133 F. 2d 47, 77 App. D. C. 114 
(1943), certiorari denied 319 U. S. 750 (1943). 

It follows that if, as will be shown, there exists in the present 
case substantial questions on the issue of title which must be 
decided between appellant and the United States, then the 
judgment of dismissal must be affirmed. 

Appellant’s case is pitched solely upon the proposition that 
the Weeks Forestry Act is unconstitutional and also that the 
consent to the acquisition of these lands required by that Act 
was not given by the State of Mississippi. Even assuming 
arguendo that the Act is unconstitutional, that alone is not 
sufficient to entitle appellant to relief. It must appear that 
some right of appellant is being invaded. Alabama Power Co. 
v. Iekes, 302 U. S. 464,478,479 (1938). As applied to this case, 
it must appear that if the Act is unconstitutional there is no 
other basis for the officer’s authority. 

The fallacy in appellant’s position is her assumption that, 
if the Weeks Forestry Act is unconstitutional, it is conclusively 
established thereby that in a title contest between her and the 
United States, the Government would not have any ground 
upon which it could possibly prevail. Regardless of the stat¬ 
ute’s constitutionality, however, under the facts alleged in the 
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complaint it is clear, not only that substantial questions wquld 
have to be decided in a title contest between appellant find 
the United States, but that appellant could not establish any 
right in the property even if she could litigate title with |the 
Goverment, and that accordingly, no right of appellant is being 
invaded by the defendants. 

1. The bill admits that part of the lands of the Miss-Wis 
Company and all of the lands of appellant were condemned 
by the United States and that judgments were entered vesting 
title in the United States (App. 9-10, 35-49). Thus appellant 
is here seeking a review of an issue which was present and could 
have been raised in those proceedings. Appellant asserts a 
right to attack those judgments collaterally on the ground that 
the statute under which the proceedings were instituted is un¬ 
constitutional. Such a claim was rejected in Chicot County 
Dist. v. Bank, 308 U. S. 371 (1940), rehearing denied 309IJ. S. 
695, where it was held that since the issue of constitutionality 
could have been raised in the prior proceeding, the judgndent 
was res judicata on that issue. So here the judgments in the 
prior condemnation proceedings are res judicata between apj?el- 
lant and the United States on the issue of constitutionality. 
The same is true, of course, as to the claim now made that there 
was not a proper consent by the State of Mississippi. 

2. The complaint shows that appellant and the Miss-Wis 
Company have accepted the benefits of the transaction^ of 
which she now complains, they having received the awards in 
the proceedings to condemn her land. It is well settled that a 
condemnee cannot accept a condemnation award and subse¬ 
quently challenge the right to condemn. Great Falls Mfg. Co. 
v. Attorney General, 124 U. S. 581, 598-599 (1887); Wilsop, v. 
Union Electric Light & Power Co., 59 F. 2d 580, 582-583 (C. C. 
A. 8,1932); Henry v. United States, 46 F. 2d 640, 642 (C. d. A. 
3,1931); United States v. McIntosh, 2 F. Supp. 244, 254 (EL D. 
Va. 1932), appeal dismissed 70 F. 2d 507 (C. C. A. 4), certiorari 
denied 293 U. S. 586. Cf. Hurley v. Commission of Fishetjes, 
257 U. S. 223, 225 (1921); Wall v. Parrot Silver & Copper Co., 
244 U. S. 407, 412 (1917). And so far as the lands acquiree) by 
deed from the Miss-Wis Company are concerned, that com¬ 
pany, having executed conveyances, obviously is in no position 
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to claim an invasion of its rights. The company executed an 
option for all of its land (as did appellant, App. 8), acquiesced 
in the condemnation of the greater part of it, and received and 
accepted the consideration for the deeds. In those circum¬ 
stances the company, and of course appellant, are estopped to 
raise the constitutionality of the statute under which the lands 
were acquired. Cf. United States v. Nudleman, 104 F. 2d 549 
(C. C. A. 7, 1939). 

3. It appears from the amended complaint that appellant 
has waited nearly ten years to bring this suit. She has per¬ 
mitted expiration of the time within which she could have 
appealed from the judgments in condemnation, and seeks here 
to escape the consequences of her inaction by offering to rec¬ 
ompense the Government, including payment for such im¬ 
provements as the Government has made, provided the United 
States accounts to her for its operations on the lands. The 
present grounds of attack upon the Government’s title, i. e., 
the alleged unconstitutionality of the statute and the allega¬ 
tion of lack of consent by the State, were open to her at the time 
these acquisitions were made and at all times since, and her ac¬ 
tion is clearly barred by laches. Cf. Holmes v. Cummings, 71 
F. 2d 364 (C. C. A. 5, 1934); cf. United States v. Nudleman, 
104 F. 2d 549 (C. C. A. 7,1939). 

4. Insofar as the land acquired by the United States from 
the Miss-Wis Company is concerned, appellant purports to sue 
as representative of all the stockholders, although she admits 
that the whereabouts of some, and necessarily their views, are 
unknown to her. It is submitted that she has no standing to 
maintain a class action. Such an action is permitted only 
where the parties actually bringing the suit “fairly represent 
the former in the prosecution of the litigation of the issues in 
which all have a common interest.” Hansberry v. Lee, 311 U. 
S. 32, 41 (1940). That does not appear here. The other 
stockholders may be satisfied with the transactions by which 
they parted with title, and their rights cannot be adjudicated 
in their absence. Hansberry v. Lee, supra. Moreover, ap¬ 
pellant concedes that recision could be had only if the Gov¬ 
ernment is reimbursed for the money paid to appellant and 
the other stockholders, and since those stockholders would not 
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be bound by any judgment entered against them for their sliare 
of the purchase prices and condemnation award, the Govern¬ 
ment cannot be restored to its original position. So it has been 
held that recision will not be granted unless all parties to the 
transactions, in this case all the stockholders, are joined as par¬ 
ties plaintiff. Shields v. Barrow, 17 How. 129, 132 (18$4). 
So far as appellant’s offer to assume the financial burden of j her 
fellow stockholders is concerned, there is clearly no basis for 
compelling the United States to surrender to her as a volunxeer 
any greater interest than she had in the property as a stock¬ 
holder. And since she had only an undivided interest and can 
sue only to establish that interest, courts cannot entertain 
a suit to put her into possession as a tenant in common with 
the United States. Stanley v. Schwalby, 162 U. S. 255,1272 
(1896). 

5. Appellant recognizes that the question of constitution¬ 
ality of the Weeks Forestry Act is not presented upon this 
appeal and undertakes merely to show that her claim is not un¬ 
substantial and frivolous (Br. 29). But clearly, upon the Alle¬ 
gations of the complaint, no substantial constitutional question 
is raised. Appellant concedes (Complaint, App. 11, Br. j 15) 
that the Federal Government could constitutionally acquire 
forest lands in order to promote the conservation and improve¬ 
ment of the navigability of navigable streams. The daiijn is 
that the United States could not acquire lands where such pur¬ 
poses would not be served. But there is no allegation here that 
the acquisition of the lands involved does not serve such pur¬ 
pose, nor are any facts .stated which would even support aii in¬ 
ference to that effect. Hence the constitutional question dis¬ 
cussed by appellant is not presented by her complaint. 

Appellant also complains (Br. 30-31) that whereas the 
Weeks Act requires consent by the state to acquisitions “for 
the purpose of preserving the navigability of navigable 
streams,” the Mississippi statute consented to acquisition^ for 
forestry purposes broadly, without the limitation above quoted. 
But the consent statute obviously does not determine the actual 
character of any lands acquired under the Weeks Act, and no 
lack of consent is shown by the fact that the state has made 
a more sweeping consent than Congress required of it. 

I 
I 
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Since the United States is conceded by appellant to have 
power to acquire lands for the purpose of promoting naviga¬ 
bility, state consent was not a constitutional prerequisite. 
Oklahoma v. Atkinson, 313 U. S. 508, 534 (1941). Congress 
simply made a concession to the states by the consent provi¬ 
sion.3 Thus the claim of improper consent does not raise a 
constitutional question, but simply the question of whether 
the terms of the Act were complied with. But the broad con¬ 
sent of Mississippi obviously included the more limited one 
stated in the Weeks Act. Appellant’s allegation (App. 12) 
that the Weeks Act requires a specific consent for each acquisi¬ 
tion is simply an unsupported assertion. Nothing is relied 
upon as showing that Congress intended to incumber the ad¬ 
ministration of the Act by such an unworkable condition. 

Finally, as to both claims of non-consent, regardless of their 
merits, the acquisitions here involved were required to be 
reported to Congress in the year following their completion, and 
the majority of the National Forest Reservation Commission 
which was required to approve all acquisitions were members 
of Congress. 16 U. S. C. sec. 513 (App. 18). Since the acquisi¬ 
tion Congress has continued to appropriate monies for the 
management, promotion, and protection of the National For¬ 
ests, including, of course, the lands in suit, and for the con¬ 
tinued acquisition of such lands. See for example sections 
201-211 of the Act of September 21, 1944, 58 Stat. 734, 736- 
737. Assuming that there was any lack of authority for these 
acquisitions, these continued appropriations for the adminis¬ 
tration and maintenance of the lands not only confirms the 
Secretary’s construction of the Weeks Act and the Mississippi 
consent statute as authorizing the acquisitions, but even if 
authority was lacking it constitutes legislative ratification of 
his acts in acquiring these lands. Brooks v. Dewar, 313 U. S. 
354,361 (1941). 

All of these questions present issues which should be decided 
only in an action to which the United States is a party. Appel¬ 
lant relies (Br. 39-41) principally upon the cases of I ekes v. 

*This is clear from the fact that in at least one instance Congress has 
dispensed with this requirement. Act of May 29. 1928, c. 915, 45 Stat. 1010. 



Fox, 300 U. S. 82 (1937) and Philadelphia Co. v. Stimson, 223 
U. S. 605 (1912) to establish her contention that this is not 
a suit against the United States. These cases are not in point. 
In the former, plaintiffs asserted title to water rights. The 
motion to dismiss, from a denial of which petitioner took the 
case to this Court and finally to the Supreme Court, admitted 
this title. Regardless of this, the Supreme Court also observed 
(300 U. S. 93-96) that it stood admitted that the plaintiffs had 
performed all acts and conditions required by Congress in the 
Reclamation Act, and that, this being so, the plaintiffs had 
acquired a property right in the water by the express terms of 
that Act, by the state law which that Act made controlling, and 
by the terms of the contracts between the Government and the 
plaintiffs. In this case, however, appellant’s complaint shows 
conclusively that the record title is in the United States, and 
simply seeks to adjudicate that title a nullity in the absence 
of the Government. Plainly this complaint brings into ques¬ 
tion issues which cannot be decided behind the Government’s 
back. 

Philadelphia Co. v. Stimson, 223 U. S. 605 (1912) is likewise 
clearly distinguishable because there was no title issue involved. 
The real objective of the suit was to restrain the federal officer 
from prosecuting criminal proceedings for alleged violation of 
harbor lines which had been extended on the petitioner’s prop¬ 
erty, his authority thus to extend the harbor lines being chal¬ 
lenged. 

Here the suit is plainly one to litigate title with the United 
States, and consequently the decisions in Louisiana v. Garfield, 
211U. S. 70 (1908) and New Mexico v. Lane, 243 U. S. 52 (1^17) 
are controlling. It is submitted that under those decisions the 
complaint, insofar as it seeks to adjudicate the title of ithe 
United States and incidental injunctive relief, was properly 
dismissed because questions are involved which cannot j be 
settled in the absence of the United States. 

B. In any event, the complaint was properly dismissed.— 
Even if it were possible to bring this suit in the absence of| the 

United States as a party, the complaint clearly did not state a 
claim entitling appellant to relief. As we have shown supra, 
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the facts alleged in the complaint clearly demonstrate that re¬ 
gardless of constitutionality of the Weeks Forestry Act, appel¬ 
lant cannot establish title to the lands in question. Moreover, 
the suit is plainly one to establish title to land in Mississippi. 
Regardless of its merits, such an action is local in character and 
may be entertained only in the court having jurisdiction over 
the land. Ellenwood v. Marietta Chair Co., 158 U. S. 105, 107 
(1895); Northern Indiana R. Co. v. Michigan Central R. Co., 
15 How. 232,241-242 (1853); Philadelphia Co. v. Stimson, 223 
U. S. 605, 622 (1912). In the latter case, the title of the peti¬ 
tioner to the lands involved stood admitted to be in petitioner 
and the suit was merely to restrain the Secretary from institut¬ 
ing criminal proceedings against plaintiff for violation of ex¬ 
tended harbor lines. See Wood v. Phillips, 50 F. 2d 714, 718 
(C. C. A. 4, 1931). While in the Stimson case the Supreme 
Court rejected a contention that the action was local in char¬ 
acter, in doing so (223 U. S. at page 622), the court based its 
conclusion on the consideration that the suit was “not to re¬ 
strain trespass” and that “it was not brought to try the naked 
question of the title to the land.” Those are precisely the ob¬ 
jects of the present suit. Of course, injunction will not lie to 
put one person out of possession and another into possession 
since the remedy is at law. White v. Sparkhill Realty Co., 280 
U. S. 500,511 (1930); Wood v. Phillips, 50 F. 2d 714, 718 (C. C. 
A. 4,1931). 

n 
The powers of the Secretary of Agriculture under the Act 

of July 8, 1943, 57 Stat. 388, 5 U. S. C., Sec. 567, are plainly 
discretionary, and his action thereunder is not subject to 
judicial control 

Appellant’s contention (Br. 35-37), that the 1943 Act affords 
a basis for granting mandatory relief to compel the Secretary 
to quitclaim the lands in suit to her is not supported by the 
authorities she cites and is without merit. 

Concededly, an officer may be compelled to act where the 
action is purely ministerial. But appellant admits (Br. 37) 
that the 1943 Act reposes in the Secretary a discretionary power. 
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Also conceded is the proposition that where one has a righi to 
the exercise of a discretionary power by an administrative of¬ 
ficer, the courts may compel the officer, not to exercise iti in 
a given way, but to pass upon the matter. That is the case 
of Cotordficio Bustese v. Morgenthau, 74 App. D. C. 13, 121 
F. 2d 884 (1941), cited by appellant (Br. 36). But no sijich 
situation is presented here. The statute confers upon appel¬ 
lant no right to require that the Secretary pass upon any ques¬ 

tion. Moreover, appellant is not asking merely that the cojurt 
compel the Secretary to act one way or another in the matter.4 
The prayer (App. 16) is that the Secretary be required to exer¬ 
cise his authority under the statute and that he he compelled to 
quitclaim the lands to her. Thus appellant is asking this Court 
to compel the Secretary to act in a given way although she con¬ 
cedes that the Secretary’s power is discretionary. 

Appellant’s concession that the Secretary’s power is discre¬ 
tionary is compelled by the terms of the 1943 Act.5 It gives no 
right to any individual to require action by the Secretary. It 

does not require him to investigate the title to lands under! his 
jurisdiction, but merely authorizes him to act if he shall find Cer¬ 
tain conditions to exist. Even where he finds them to eirist 
the Act does not require him to quitclaim. For example he 
might find that title was “legally insufficient” as to certain 
land, but also consider that such land was essential and accord¬ 
ingly take steps to acquire any outstanding interest. 

Since the power and authority of the Secretary is discretjon- 
ary, it is well settled that the courts can not interfere by in¬ 
junction or mandamus. Riverside Oil Co. v. Hitchcock, 190 
U. S. 316 (1902); Wilbur v. UnitedStates, 281U. S. 206 (19^9); 

i 
■ 

4 It may be noted that the complaint does not allege that the Secretary has 
ever been approached with respect to the matter, but only that he has failed 
to act and that appellant is informed and believes he will not act. Thijs, it 
does not appear that appellant has exhausted her administrative renjedy. 
Mjten< v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50 (1028) ; Duck^r v. 
Butler, 70 App. D. C. 103, 104 F. 2d. 236 (1930). 

* Since the United States paid for the lands involved, they could not be 
covered by the Act at all unless title was acquired “through mistake, |mis- 
understanding, error or inadvertence;” but it is clear that these lands do not 
respond to such a characterization. 
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United States v. Wilbur, 283 U. S. 414 (1930); Ducker v. But- 
ler, 70 App. D. C. 103,104 F. 2d 236 (1939). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 

the judgment of dismissal should be affirmed. 

September 1946. 

David L. Bazelon, 

Assistant Attorney General, 

Roger P. Marquis, 
Frederick W. Smith, 

Attorneys, Department of Justice, 
Washington, D. C. 
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Clinton P. Anderson, Secretary of Agriculture 
of the United States, et al., Appellees. 

APPELLANT’S REPLY BRIEF. 

APPELLEES’ QUESTIONS PRESENTED. 

On page 2 of Brief for Appellees, it is asserted that the 
questions presented are “whether, when the United States 
has acquired real property by judgments in condemnation 
proceedings and by deeds of conveyance, it is an indispen¬ 
sable party to an action by former owners seeking an;ad¬ 
judication that the United States has no title to such prop¬ 
erty and that title is in the former owners, and further 
seeking the surrender and cancellation of the deeds of 6on- 
veyance to the United States and similar relief as to the 
condemnation judgments”, and “whether the Secretary of 
Agriculture and subordinate officers may be enjoined fjrom 
exercising any acts of ownership or from leasing landfe so 
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acquired by the United States”, and *‘whether, under the 
provisions of the Act of July 8, 1943, 58 Stat. 388, Title 5, 
U. S’. C. Sec. 567, the Secretary of Agriculture may be com¬ 
pelled to quitclaim the lands in suit to appellant”. (Italics 
supplied). 

In asserting that the foregoing are the questions pre¬ 
sented, appelles assume that the lands have been actually 
acquired, and then base their questions on such assump¬ 
tion. However, appellant’s fundamental contention, in is¬ 
sue, is that the lands were never acquired, and could not 
have been, because, irrespective of the issue of the uncon¬ 
stitutionality of the Weeks Act, title has failed because of 
default in required legislative consent. 

Accordingly, contrary to appellees’ assertions, and aside 
from such issue of unconstitutionality, the following ques¬ 
tion appears as fundamental: 

When officers of the United States have failed to ob¬ 
serve the legal requirements declared by Congress to 
be indispensable to permit them to acquire lands in 
the name of the United States, is the latter a necessary 
party in a suit against such officers to declare their acts 
unlawful and grant incidental relief? 

Moreover, appellees’ “Questions Presented” omit all ref¬ 
erence to appellant’s prayer 3(a), namely, that the Secre¬ 
tary of Agriculture be required “to exercise, with respect 
to the lands and interests embraced in said deeds of con¬ 
veyance and judgments of condemnation, the authority con¬ 
ferred upon the Secretary of Agriculture in said Act of 
July 8,1943, Exhibit J hereto” (App. 16). It is appellant’s 
contention that although the Secretary of Agriculture may 
not be compelled to exercise his discretion in a particular 
manner, he may nevertheless be compelled to exercise it, 
and that such prayer therefor would be sufficient in itself 
to sustain this Complaint. In the event that the exercise of 
such authority by the Secretary should be without the ef¬ 
fect of producing such quitclaiming, then appellant asks 
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the Court to adjudge that title did not pass under the depds 
of conveyance and judgments of condemnation, but re¬ 
mained with' the grantors because the officers of the United 
States failed to observe legal requirements indispensable 
to title transfer. 

On their page 3, appellees assert: 

It is also alleged that there was a lack of proper 
consent by the State of Mississippi to the acquisition 
of these lands by the United States, and therefore) a 
lack of compliance with the terms of the Weeks For¬ 
estry Act insofar as the lands acquired by deed from 
the Miss-Wis Company are concerned.” (Italics sup¬ 
plied). 

Appellant’s allegations are not so limited: 

“That irrespective of the aforementioned unconslti- 
tutionality of said Weeks Act, there is the fact that {ts 
Section 516 (Exhibit A, attached hereto) expressly 
provides that: 

i 

‘No deed or other instrument of conveyance shrill 
be accepted or approved by the Secretary of Agri¬ 
culture under this Section until the legislature of the 
State in which the land lies shall have consented to 
the acquisition of such land by the United States for 
the purpose of preserving the navigability of navi¬ 
gable streams.’ 

“That plaintiff is informed and believes, and there¬ 
fore avers, that the fulfillment of said requirement coh- 
stitutes a condition precedent to actual passing of title, 
whether bv deed of conveyance or by decree of condem¬ 
nation; * * * .” (App. 11, 12) 

“That plaintiff is informed and believes, and there¬ 
fore avers, that said provision not only requires legis¬ 
lative consent to such acquisitions by the United States 
‘for the purpose of preserving the navigability of nay- 
igable streams’, but that there must be a separate leg¬ 
islative enactment for each acquisition, with the prop¬ 
erty in each instance carefully identified and described 
as in an instrument of conveyance.” (App. 12) 

“That there have been no such legislative enactments 
with respect to any of the lands or interests herein in¬ 
volved. * * * .” (App. 12) 
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“That, therefore, said fundamental condition prece¬ 
dent, created by said Weeks Act, has never been ful¬ 
filled, and is now incapable of fulfillment, by reason of 
the recently adopted policy of the State of Mississippi 
to refrain from approving any such acquisitions and 
even to ‘withdraw any approvals heretofore given or 
attempted to be given, in whatever form, with respect 
to transactions that have been consummated or have 
not yet reached the stage of agreement to consum¬ 
mate \” (App. 13) 

“That accordingly, title could not, and did not, pass 
under aforementioned deeds of conveyance of Decem¬ 
ber 28,1935, June 19,1936, and July 21,1936 (Exhibits 
C. D, and E, attached hereto) nor under said judg¬ 
ments of condemnation of November 7, 1936 and of 
May 11,1937 (Exhibits G, H, and F, attached hereto), 
but remained in said Miss-Wis Timber and Land Co. 
as to its said lands, and in plaintiff as to her said 
lands.” (App. 13) 

Further on their page 3, appellees, in summarizing the 
relief sought, assert that appellant asks “that the Secre¬ 
tary of Agriculture be compelled to quitclaim the lands to 
appellant,” but they omit appellant’s immediately preced¬ 
ing prayer that the Secretary be required “to exercise, 
with respect to the lands and interests embraced in said 
deeds of conveyance and judgments of condemnation, the 
authority conferred upon the Secretary of Agriculture in 
said Act of July 8,1943, Exhibit J hereto.” (App. 16) 

At the beginning of their page 4, appellees assert, as is 
correct, that they moved to dismiss the Complaint on vari¬ 
ous grounds, and that such motion was heard on January 
14, 1946, but they omit to state that such motion was 
“granted wholly on the ground that this is an action against 
the United States”. (App. 70, 56). The other grounds as¬ 
serted by appellees (App. 53) were not argued, or passed 
upon, below. 



APPELLEES’ ARGUMENT. 

At the outset on page 6, appellees assert that the relief 
sought falls into two classes—that the Court is asfced to 
adjudge that title to the lands involved is not in the tJnited 
States, but in appellant and those whom she purpojrts to 
represent—and that incidental to such relief an injunction 
is sought to restrain the defendants (appellees) from ex¬ 
ercising any acts of ownership or from leasing the jands; 
that alternatively, a mandatory injunction is sought to 
compel the Secretary to quitclaim the lands to appellant. 

Appellees’ statement is too broad. Appellant contends 
•that a suit against officers of the United States to liullify 
•their attempt to purchase lands for the United States, be¬ 
cause the statute under which they purported to act js un¬ 
constitutional, or if constitutional, because they failed to 
observe the requirements solely under which they were 
then authorized to acquire lands for the United Stales, is 
not a suit against the latter. 

Actually, appellant’s pravers are ad seriatim: (Ap;p. 16, 

17) ! 
For the issuance of an injunction restraining the Appel¬ 

lees from exercising any acts of ownerships as to the lands 
and interests involved, and from leasing the same; 

For the issuance of an injunction requiring the Secre¬ 
tary of Agriculture (a) to exercise as to such land$ and 
interests the authority conferred upon him in the Act of 
July 8, 1943, and (b) then to quitclaim such lands and in¬ 
terests to appellant, for the benefit of herself and members 
of the class, against refund of consideration paid by the 
United States. 

If the preceding prayer is not granted, or if it is granted 
only as to (a) thereof, and the ensuing exercise of the Sec¬ 
retary’s authority is without the effect of producing! such 
quitclaiming, then that the Court adjudge that title did not 
pass under the deeds and condemnation judgments, blit re¬ 
mained with the grantors, and require appellees to file an 
Accounting for the period of occupancy. 
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Finally, upon such adjudication respecting title, and 
against payment of such net sums as may be due the United 
States, appellees be required to deliver to appellant, for 
cancellation, the deeds dated December 28, 1935, June 19, 
1936, and July 21, 1936, now at Washington, D. C., and be 
further required to cooperate in correcting the records in 
the Counties, and in the Court, in Mississippi, to reflect the 
true state of the title in such lands and interests. 

L 

A. Appellees assert at this point that a suit to adjudge 
that the United States has no title to real property is a suit 
against the United States, and in the absence of Congres¬ 
sional consent to such suit, is beyond the jurisdiction of the 
Courts; and they cite cases thereat which, however, appel¬ 
lant considers distinguishable: 

In United States v. SJiaw, 309 U. S. 495, 60 S. Ct. 659, 
84 L. ed. 888, cited by appellees, page 7, the United States 
obtained a judgment against the administrator of a dece¬ 
dent, as damages for the latter’s conversion, and filed claim 
(of $49,442.41) on such judgment in the probate court in 
Michigan. A commitment of the decedent, which the United 
States had previously assumed, (later fixed at $73,071.38) 
was offered in set-off, and judgment ordered against the 
United States in favor of the estate for the difference of 
$23,628.97. The Supreme Court held that it found no Con¬ 
gressional action modifying the immunity rule in favor of 
cross-actions beyond the amount necessary as a set-off, 
(309 U. S. 502), and that the judgment should be limited 
to a dismissal of the Government’s claim. (309 U. S. 504). 
United States v. Sherwood, 312 U. S. 584, 61 S. Ct. 767, 
85 L. ed. 1058, cited by appellees, page 7, being a proceed¬ 
ing by Sherwood against the United States to recover for 
its breach of contract with another for construction of a 
post office building, merely affirmed the general principle 
that the United States, as sovereign, is immune from suit 
save as it consents to be sued. (312 U. S. 586). Moody v. 
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Wickard, 78 App. D. C. 80, 136 F. 2d 801, cited by appel¬ 
lees, page 7, held, inter alia, that the Court was without 
jurisdiction to enter what was in effect a personal judg¬ 
ment against the United States for the payment of mopey, 
following the principle that jurisdiction to sue the United 
States or to enforce the withdrawal of money from jthe 
Treasury must rest upon an Act of Congress. (136 Fed! 2d 
802, 803). Oregon v. Hitchcock, 202 U. S. 60, 26 S. Ct. 568, 
50 L. ed. 935, cited by appellees, page 7, was an original 
suit by the State of Oregon against the Secretary of In¬ 
terior and the Commissioner of the General Land Office, 
to restrain them from allotting and patenting in severalty 
swamp lands within the Klamath Indian Reservation, and 
to establish the title of Oregon to such lands. In dismis¬ 
sing the suit, the Supreme Court held (202 U. S. 70) tjhat 
legal title to all the land was still in the United States,j no 
patents or conveyances of any kind having been executed, 
and grant of the swamp lands claimed being still in jthe 
process of administration; that while legal title remained 
in the United States, inquiry as to equitable rights was for 
the Land Department, whose action the Courts might hot 
anticipate. Louisiana v. Garfield, 211 U. S. 70, 29 S. [Ct. 
31, 53 L. ed. 92, cited by appellees, page 7, was a proceed¬ 
ing by Louisiana to establish that state’s title to certain 
swamp lands claimed by it under United States statuses, 
and to enjoin the Secretary of the Interior from making a 
different disposition. The Supreme Court held that jthe 
doubt “is whether Louisiana has not now a good title! by 
the lapse of five years * # * that the United States might 
fairly argue that the statue of limitations was confined to 
patents or wTas excluded by the Act of 1871 * *' * that jthe 
United States undoubtedly would deny that the state had 
held possession under the void grant,” from which it fol¬ 
lowed that the United States was a necessary party and jthe 
Court without jurisdiction. 211 U. S. 77, 78. However, ithe 
Court significantly observed (211 U. S. 75) that “we will 
assume for purposes of decision that if the United States 
clearly had no title to the land in controversy, we should 
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have jurisdiction to entertain this suit.” Louisiana v. Mc- 
Adoo, 234 U. S. 627, 34 S. Ct. 938, 58 L. ed. 1506, cited by 
appellees, page 7, held in effect that a suit against the Sec¬ 
retary of the Treasury to review his actions in determining 
the rate of duty to be collected, under statutes and treaties, 
on an imported article, and to mandamus him to collect a 
specified amount, was in effect a suit against the United 
States, without its consent; that the Courts will not inter¬ 
fere with the ordinary functions of the Executive Depart¬ 
ment of the Government. (234 U. S. 627). 

The proceeding at bar is not an action in debt, as in 
United States v. Shaw, supra, nor for damages for breach 
of contract, as in United States v. Sherwood, supra, nor for 
collection upon a personal money judgment as in Moody v. 
Wickard, et al., supra, nor an attempt to dispose of equi¬ 
table rights while legal title still remains in the United 
States, as in Oregon v. Hitchcock, supra, nor an attempt 
by a state to establish its title to certain swamp lands un¬ 
der particular Statutes, as in Louisiana v. Garfield, supra, 
nor an attempt to interfere with ordinary functions of the 
Executive Branch, as in Louisiana v. McAdoo, supra. 

Appellant’s proceeding, on the contrary, is predicated on 
the fundamental proposition that title to the lands and in¬ 
terests did not, and could not pass, to the United States. 
It could not so pass, because the Weeks Act, under which 
the officers of the United States purported to effect all 
transactions, is unconstitutional, or if it is constitutional, 
because there had not been compliance by such officers with 
conditions declared indispensable under that Act for the 
passing of title to the United States. Therefore, title to 
such lands and interests still remains in the original gran¬ 
tors, and appellant’s suit is merely to compel the appellees 
to recognize the failure of their authority or the limita¬ 
tions imposed upon it by the United States. The exemp¬ 
tion of the government from suit does not exempt or pro¬ 
tect its officials when they are proceeding without authority 
or in defiance of the restrictions upon it. As held in United 



States v. Lee, 106 U. S’. 196, 27 L. ed. 171, 1 S. Ct. 240, this 
character of action against government officials in control 
of lands claimed by those officials for the United States, is 
not against the United States; it is for the purpose of jpre- 
venting action by such officials in contravention of thej de¬ 
clared policy of the United States. 

Appellees’ statement, on page 7, that the sole objective 
of appellant’s suit is to divest the United States of titlie to 
the lands involved, is incorrect, because the United Stktes 
has no title of which it can be divested until those who act 
for the United States observe the conditions under wjhich 
the United States has said it will accept title to such lahds. 
And appellees’ further statement there that the United 
States holds title, based on deeds and condemnation judg¬ 
ments, is similarly incorrect, because, aside from the ijssue 
of its unconstitutionality, the Weeks Act, under which all 
transactions and proceedings were initiated and prosecuted, 
expressly provides that no deed or instrument of convey¬ 
ance (a condemnation judgment being such other instru¬ 
ment) shall be accepted or approved by the SecretarV of 
Agriculture under that Act ‘ ‘ until the legislature of the 
State in which the land lies shall have consented to thej ac¬ 
quisition of such land by the United States for the purpose 
of preserving the navigability of navigable streams.” 
(App. 19) 

Stanley v. Schwalby, 162 U. S. 255,16 S. Ct. 754, 40 Li ed. 
960 (1896), cited by appellees, page 8, was an action of 
trespass in a Texas Court, against U. S. Army officer?, to 
try the title to a parcel of land in a United States Military 
Reservation. Under the express laws of Texas, such! ac¬ 
tion was to provide a “remedy for determining every char¬ 
acter of conflicting titles and disputed claims to land, irre¬ 
spective of the fact of its actual occupancy, or mere pfcdal 
possession,” and “a method of vesting and divesting] the 
title to real estate, in all cases where the right or title!, or 
interest and possession, of land may be involved”. Ac¬ 
cordingly, the Supreme Court held that the final judgment 
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to^ plaintiffs, for the one-third of the land awarded to them, 
and for possession of the whole jointly with the individual 
defendants, was directly against the United States and its 
property, not merely against its officers. 

Chandler v. Dix, 194 U. S. 590, 24 S. Ct. 756, 48 L. ed. 
1129, cited by appellees, page 8, merely held that the State 
of Michigan, by a statutory provision making the Auditor 
General a party defendant to all actions to set aside sales 
for delinquent taxes on lands held as State tax lands, did 
not waive its constitutional immunity from suit in a United 
States Court, the indications being that the Legislature had 
in mind only proceedings in the State Courts. The Bill 
was dismissed primarily because it was too vague, and 
based upon a statute which the Supreme Court concluded 
authorized suit only in the State Court, but in passing upon 
it, the Supreme Court recognized the right to proceed 
against officers acting unconstitutionally. (194 U. S. 592). 

Wood, Forest Supervisor v. Phillips, et al., 50 F. 2d 714, 
(C. C. A. 4, 1931), cited by appellees, page 8, held that a 
suit to quiet title may not be maintained against a Govern¬ 
ment Forest Supervisor when the Government will not con¬ 
sent to be sued, as the relief would be nugatory. The Court 
added, however, that the facts alleged disclosed a good 
cause of action against the Forest Supervisor for wrong¬ 
ful possession, under the doctrine of United States v. Lee, 
106 U. S. 196, 1 S. Ct. 240, 27 L. ed. 171, and that therefore 
the Court should have granted the motion to transfer the 
cause to the law side of the docket, with leave to plaintiff 
to amend. 

In Blondet v. Hadley, 144 F. 2d 370 (C. C. A. 1, 1944), 
cited by appellees, page 8, and also by appellant (principal 
brief, page 42), the Court held that the United States was 
not a party there, and because of its sovereign immunity 
from suit, could not be made one without its consent, which 
it withheld, from which it followed that jurisdiction was 
lacking for plaintiff’s bill insofar as he sought removal of 
the cloud upon his title and a judgment declaring that he 



was the owner of the land. However, the Court added 
(372): j 

“But title is not the sole issue presented. In his bill 
the plaintiff, in addition to asking for an adjudication 
respecting title, alleges continuous trespasses on his 
land by the defendant and asks for relief against them, 
and this puts the right of possession in issue. Tq be 
sure, the defendant rests his claim upon the titlq of 
the United States, and his authority as a federal joffi- 
cial, but this does not raise the question of the validity 
of the title of the United States. What it does r^ise 
as the issue is the respective rights of the parties to 
possession, and the answer to it hinges not upon 
whether the plaintiff or defendant has a title good 
against the world, but whether the plaintiff has shown 
by a preponderance of the evidence that his title is 
relatively better than the one under which the defen¬ 
dant claims. In other words, the question is not w^iich 
party has an absolutely valid title, but which party has 
the better one. So a determination of title in the 4ase 
at bar does not adjudicate title as such—it only adjudi¬ 
cates the relative merits of the respective titles of j the 
litigants, and from this it follows that the United States 
is not a necessary party.” 

On recalling appellant’s prayers (App. 16), it will be ob¬ 
served that reference to any adjudication respecting Ifitle 
occurs only in the latter part thereof, and then merely! as 
alternative relief, and that earlier in such prayers she first 
asks: 

I / ^ 

“2. That prohibitory injunction issue, restraining 
said defendants, and each of them, from exercising hnv 
acts of ownership with respect to any of the lands or 
interests embraced in said deeds of conveyance i or 
judgments of condemnation, including the takingj of 
any acts or steps designed to offer or place, or having 
the effect of offering or placing, said lands or interests 
on lease. 

“3. That mandatory injunction issue, requiring said 
Clinton P. Anderson, as Secretary of Agriculture, 
within a definite early period (a) to exercise, with j re- 



spect to the lands and interests embraced in said deeds 
of conveyance and judgments of condemnation, the 
authority conferred upon the Secretary of Agriculture 
in said Act of July 8, 1943, Exhibit J hereto, and (b) 
then to quitclaim said lands and interests to plaintiff, 
for the benefit of herself and members of said class, 
against refund of consideration paid by the United 
States therefor, as provided further in said Act of 
July 8, 1943. 

“4. That if the preceding prayer be not granted, or 
if it be granted only as to (a) thereof, and the ensuing 
exercise of said authority is without the effect of pro¬ 
ducing such quitclaiming, this Court then adjudge that 
title did not pass under said deeds of conveyance and 
under said judgments of condemnation, but remained 

, with the grantors, and require defendants to file herein 
an accounting for the period of occupancy of said lands 
and interests by the United States.” 

As in Blondet v. Hadley, supra, appellant’s allegations 
and her second prayer definitely put the right to possession 
in issue—the respective rights of the parties to possession, 
the appellees directly or through their agents now having 
such possession, and intending (Appellant’s Complaint, 
Paragraph XVIII, App. 14), unless enjoined as appellant 
asks, to transfer such possession to others under the oil 
and gas leasing regulations of June 1,1944 (App. 6, 7,14). 
And, as in Blondet v. Hadley, supra, the answer in that 
connection “hinges not upon whether the plaintiff or the 
defendant has a title good against the world, but whether 
the plaintiff has shown by a preponderance of the evidence 
that his title is relatively better than the one under which 
the defendant claims.” 

Appellees assert, page 8, “that where, as here, the at¬ 
tempt to adjudicate title of the United States in a suit 
against government officers is coupled with a prayer for 
injunctive relief, the latter falls with the former”. Such 
assertion assumes, of course, that appellant’s suit is an 
“attempt to adjudicate title of the United States”, but 
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aside therefrom, it -will be observed (App. 16) that appel- • 
lant’s prayer for injunctive relief precedes all other pray¬ 
ers, and is coupled, if at all, with the immediately succeed¬ 
ing prayer 3(a). 

In Louisiana v. Garfield, 211 U. S. 70, 29 S. Ct. 31, 53 L. 
ed. 92 (1908), which, on page 8, appellees assert covers the 
case at bar “like a blanket”, the bill was brought “to estab¬ 
lish the title of the State of Louisiana to certain sWamp 
lands which it claimed under the statutes of the United 
States, and to enjoin the defendants against carrying} out 
an order making a different disposition of the lands. The 
defendants demur on the grounds that this really is a suit 
against the United States, which has not consented to be 
sued, that the title never passed from the United States, 
and that the remedy, if any, would be at law.” (211 tf. S. 
74). 

It appears that the Act of March 2, 1849, C. 87, 9 Stat. 
352, purported to grant to Louisiana the whole of the over¬ 
flowed lands therein, and provided that on approval of a 
list of such lands by the Secretary of the Interior, fee sim¬ 
ple should vest in the State. On December 10, 1895, the 
Secretary endorsed upon a list of these lands that it j was 
approved to Louisiana under that Act (plaintiffs allejging 
that thereupon the title passed), but on June 6,1904, a suc¬ 
ceeding Secretary ordered such approval vacated, oii the 
ground that the lands (in a military reservation) wer^ not 
within the grant of the Act of 1849, such ruling being finally 
affirmed later by the defendant Secretary (211 U. S. 74j75). 
The Act of September 28, 1850, granting swamp lands to 
Arkansas, provided that its provisions and their benefits 
should be conferred upon other States containing sWamp 
lands, which, it was contended, affected the earlier special 
provisions for Louisiana. However, the Court held that 
the bill failed because, prior to the Act of 1849, the lapd in 
controversy had been withdrawn from the public domain— 
that the original approval had proceeded upon the mani¬ 
fest mistake of law that upon the abandonment of the jmili- 
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tary reservation, the land fell within the grant of 1849, and 
it was therefore void on its face. By the Act of March 3, 
1891, suits by the United States to vacate patents were lim¬ 
ited to five years; and as such Act might be held to apply to 
approvals when they were given the effect of patents as 
well as to patents, and as it had been held that this Act 
applied to patents even if void, a doubt developed as to 
whether Louisiana had not secured a good title by a lapse 
of five years since the approval and by operation of that 
Act. 

The Supreme Court held that the doubt could not be re¬ 
solved, as it raised questions of law and fact, upon which 
the United States had to be heard—that it fairly might 
argue that “the statute of limitations was confined to pat¬ 
ents or was excluded by the Act of 1871. If it yielded those 
points, it still reasonably might maintain that a title could 
not be acquired under the statute by a mere void approval 
on paper, if the United States ever since had been in pos¬ 
session, claiming title, as it claimed it earlier by the Act 
of 1871. It might argue that * * * it would be necessary 
at least to allege that the State took and has held posses¬ 
sion under the void grant. The United States might and 
undoubtedly would deny the fact of such possession, and 
that fact cannot be tried behind its back. It follows that 
the United States is a necessary party, and we have no jur¬ 
isdiction of this suit.” 

The above case does not parallel the case at bar, because 
the former deals solely with naked title. The contention 
of the United States, on demurrer, that title never passed 
from it, appears in the absence of resolution of the above 
doubt, to be correct. Accordingly, the United States had a 
direct legal interest. In the case at bar, it is contended, 
and believed shown in appellant’s principal brief, that title 
never passed to the United States, and that therefore, it 
has no legal interest. In Louisiana v. Garfield, the Court 
stated (211 U. S. 75) that “we will assume for purposes 
of decision that if the United States clearly had no title to 



the land in controversy, we should have jurisdiction to En¬ 
tertain this suit”. 

Questions of fact appear in Louisiana v. Garfield, so de¬ 
clared by the Court, while in tlie case at bar all of appel¬ 
lant’s well-pleaded facts stand admitted for the purpose of 
appellees’ Motion to Dismiss. (Appellant’s Principal Br^ef, 
3). Also, Louisiana v. Garfield is not concerned with Ian 
intended early transfer of possession, or like acts, by gov¬ 
ernment officials, in excess of their authority, with result¬ 
ing irreparable loss (App. 15), nor with applicability for 
relief under the Act of July 8, 1943 (App. 52), as in tjhe 
case at bar. 

In New Mexico v. Lane, 243 U. S. 52, 37 S. Ct. 348, 61 |L. 
ed. 588, cited by appellees, page 9, the Court, in announcing 
that it was following Louisiana v. Garfield, supra, declared 
that there remained to be resolved the fact (which was fun¬ 
damental) “of the character of the land at the time of t|he 
grant, and the evidence of it and the knowledge of it. lit 
would seem besides that under the averments of the bill, 
Keepers is an indispensable party, he having become, ac¬ 
cording to the bill, a purchaser of the land and paid tjhe 
purchase price thereof. To make him a party would opst 
this Court of jurisdiction, if be is a citizen of New Mexico, 
and the presumption expressed that he is, complainant deles 
not deny”. The object there was to take land from tjhe 
United States which admittedly had title, the situation tye- 
ing quite different at bar. 

In Naganab v. Hitchcock, 202 U. S. 473, 26 S. Ct. 6(j)7, 
50 L. ed. 1113, cited by appellees, page 9, the legal title !to 
all the tracts of land in question was still in the Govern¬ 
ment, as the Court observed (202 U. S. 476), while in tjhe 
case at bar the United States never acquired legal title. 

In Morrison v. Work, 266 U. S. 481, 45 S. Ct. 149, 69 L. 
ed. 394, cited by appellees, page 10, but obviously inappli¬ 
cable, the Court also said (266 U. S. 487): 

“The lands ceded are the property of the United 
States. It has, confessedly, the power to dispose jof 
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them. * * * The right of the Indians is merely to have 
the United States administer properly the trust as¬ 
sumed. It resembles the general right of every citizen 
to have the Government administered according to law, 
and the public moneys properly applied. Courts have 
no power, under the circumstances here presented, to 
interfere with the performance of functions committed 
to an executive department of the Government.” 

Under the Act of June 28, 1906, royalties received from 
gas and oil leases, executed on behalf of the Osage Tribe of 
Indians, were required to be placed in the United States 
Treasury for the benefit of members of the Tribe, such 
funds to be held in trust for a specified period. Osage 
Tribe of Indians v. Ickes, 133 F. 2d 47, 77 App. D. C. 114, 
45 F. Supp. 179, 182, cited by appellees, page 10, merely 
held that as the United States is a trustee of the funds, 
with power to act with respect to them, it is interested ad¬ 
versely to that plaintiff, and is an indispensable party to 
a suit involving the right to the fund in dispute. 

In Alabama Power Co. v. Ickes, 302 U. S. 464, 58 S. Ct. 
309, 82 L. ed. 374, cited by appellees, page 10, an electric 
power company, operating in Alabama under a non-exclu¬ 
sive license, sought to enjoin performance of agreements 
under which a federal official, purporting to act under the 
National Industrial Recovery Act, undertook on behalf of 
the United States to make loans and grants of money to 
several Alabama municipalities to assist them in construct¬ 
ing local electrical distribution systems; and it was held 
that the company had no standing to question the validity 
of the loans and grants under the Federal Statute, or the 
validity of the Statute in that regard under the Federal 
Constitution, since the only damage threatening the com¬ 
pany was the damage of lawful competition—that the in¬ 
terest of a taxpayer in moneys in the Federal Treasury af¬ 
forded him no status to enjoin expenditures upon the 
ground that they were for an unconstitutional purpose— 
that the Courts have no power to enjoin the execution of 
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an Act upon the ground of unconstitutionality, where |no 
wrong directly resulting in the violation of a legal right 
is presented in a justiciable issue. (302 U. S. 464, 465) |In 
asserting that this decision is applicable as requiring a 
showing that some right of appellant is being invaded, ap¬ 
pellees apparently overlook the factual allegations in Ap¬ 
pellant’s Paragraphs VI-X, XVIII (App. 7-10, 14, 15), ad¬ 
mitted under appellees’ motion to dismiss. The interest 
of appellant, and of others in the class, far transcends that 
of mere taxpayers in moneys in the Federal Treasury, 
threatened with the damage of lawful competition devel¬ 
oped by the unconstitutional use of such moneys. Their 
interest is that of owners who agreed to sell, under the 
threat that unless they did so, their lands would be taken 
through condemnation, and under the assurance that in such 
acquisitions in that area, all would be treated equally in tjhe 
matter of mineral rights, in that none would be permitted 
to reserve for longer than ten years; that recently it pas 
been learned that certain other corporations and individuals 
whose lands in Mississippi were so acquired, were granted 
mineral reservations therein for 30, 50, or 100 years, or even 
in perpetuity. (App. 7) It is these valuable mineyal 
interests, reserved to appellant and members of her class, 
for only ten years in contrast to the foregoing much longer 
terms, which appellees now intend to lease out on public 
applications as though Government owned. (Appellant’s 
Paragraph XVTII, App. 14) And in addition, under An 
unconstitutional act, or by invalid procedure under a con¬ 
stitutional act, appellant and the others have been wrong¬ 
fully deprived of their properties. 

Further on their page 10, appellees assert that appellant 
assumes that if the Weeks Act is unconstitutional, it is con¬ 
clusively established thereby that in a title contest between 
her and the United States, the Government would not hpve 
any ground upon which it could possibly prevail, which po¬ 
sition is fallacious. There is no doubt that all transactions 
for the acquisitions in question, including the proceedings 
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in condemnation, were initiated and prosecuted under the 
provisions and authority of the Weeks Act (Appellant’s 
Paragraph XII, App. 10); and if that Act is unconstitu¬ 
tional, then, prima facie at least, such acquisitions have 
failed. Regardless of the statute’s constitutionality, and 
even assuming, argenudo, that it is constitutional, the stat¬ 

ute expressly creates a condition precedent to actual pass¬ 
ing of title, whether by deed of conveyance or by decree of 
condemnation, by providing that— 

j 

No deed or other instrument of conveyance shall be 
accepted or approved by the Secretary of Agriculture 
under this Section until the legislature of the State in 
which the land lies shall have consented to the acquisi¬ 
tion of such land by the United States for the purpose 
of preserving the navigability of navigable streams. 
(App. 11, 19) 

Appellant does not agree that regardless of the statute’s 
constitutionality, substantial questions would have to be de¬ 
cided in a title contest between appellant and the United 
States, and she contends that, aside from such constitution¬ 
ality, the only substantial question is the issue of title fail¬ 
ure for default of required legislative consent. (Appellant’s 
principal brief, 30-35) Appellees’ purported substantial 
other questions (res judicata, estoppel, laches, lack of 
standing to maintain class action, failure to present con¬ 
stitutional question, Brief 11-13) were not presented in 
argument below (App. 56), and are not, it is believed, of 
any real importance against the controlling issues of un¬ 
constitutionality, and failure of required legislative consent, 
at this juncture of the case and in the absence of trial upon 
the merits. 

1. It is incorrect, as appellees assert, page 11, that the 
Complaint “admits that part of the lands of the Miss-Wis 
Company, and all of the lands of appellant, were condemned 
by the United States, and that judgments were entered vest¬ 
ing title in the United States”. Appellant contends that 
such judgments vested no title, and she claims the right 
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collaterally to attack these condemnation judgments jaot 
only because the Statute under which they were brought is 
unconstitutional, but also because on their face they stiow 
fundamental error, namely, that the limitations of the 
Weeks Act do not relate to the right to condemn, but re¬ 
quire that before the judgment in condemnation can ;be 
availed of as an “other instrument of conveyance”, the 
Secretary of Agriculture must, in addition and wholly [in¬ 
dependently of the condemnation proceeding, obtain the 
consent of the Legislature of the State of Mississippi. The 
consent of the Legislature was not necessary at the time ; of 
condemnation, but by the express language of the Weeks’ 
Act is necessary only before the Secretary of Agriculture 
can accept or approve the condemnations as an “instru¬ 
ment of conveyance.” 

The fundamental legislative consent requirement has 
never been fulfilled, in effect so admitted by the motion to 
dismiss. 

On the other hand, if the issue is one of jurisdiction of 
the Court, then the jurisdiction of any Court, exercising 
authority over a subject, may be inquired into in eveiy 
Court when the proceedings of the former are relied upc*n, 
and brought before the latter by the party claiming the 
benefit of such proceedings. Elliott v. Peirsol’s Lessee, 26 
U. S. 328, 7. L. ed. 164; Hickey’s Lessee v. Stewart, 44 
U. S. 750,11 L. ed. 814. A judgment can be impeached cql- 
laterally if the Court rendering it was without jurisdiction. 
Tenney v. Taylor, 1 App. D. C. 223. Want of jurisdiction 
renders a judgment void, and its invalidity may be shov^n 
in any proceeding in which it is sought to he enforce}!. 
Tenney v. Taylor, supra. 

In Moody v. Wickard, et al, supra, certiorari denied, man¬ 
datory injunction was sought to enforce payment of a judg¬ 
ment obtained by petitioner against the United States in a 
condemnation proceeding in the United States District 
Court for the Western District of North Carolina. The 
District Court of the United States for the District of C<|>- 

i 

i 

I 

i 



20 

lumbia concluded that the North Carolina judgment was 
valid and res judicata. In reversing, this Court of Appeals 
observed:— 

“In the view we take, the decision here turns upon 
whether the District Court of North Carolina, in the 
circumstances outlined, had jurisdiction to enter the 
judgment it did against the United States. As has 
been seen, the order was a personal judgment against 
the United States for the payment of money. We 
think, contrary to the view of the Court below, there 
can be no doubt that unless the statute under which 
the condemnation was brought authorized such a judg¬ 
ment, it is void and unenforceable, notwithstanding the 
failure of the United States to take an appeal there¬ 
from.” 

The condemnation judgments in Mississippi are not res 
judicata for the further reason that the proceedings in con¬ 
demnation were merely preliminary to a contemplated con¬ 
veyance, serving as a negotiation and also in producing a 
judgment to serve as “other instrument of conveyance”. 
(Weeks’ Act, Section 516, App. 19) At the conclusion of 
such proceedings, the fundamental requirement for legisla¬ 
tive consent still remained for compliance, and in the ab¬ 
sence thereof, the Secretary of Agriculture was powerless 
to accept title. He could approve and acecpt, only if facts 
existed permitting him to do so. The functions delegated 
to him remain unaffected by findings in the condemnation 
proceedings, which could not abrogate or abridge such 
functions, or alter the circumscriptions as to acceptance of 
title, laid upon him by the Weeks Act. No Court has found, 
nor is it a fact, that purported acquisitions, embraced in 
the condemnation judgments, received the legislative con¬ 
sent in the form and manner prescribed in the Weeks Act, 
and accordingly title did not, and could not, pass, regard¬ 
less of the form of the proferred instrument of conveyance. 

Incidentally, although this contention of res judicata as 
to lands condemned was advanced in appellee’s motion be¬ 
low to dismiss (App. 53), it was not decided by the Court 



below (App. 70), and accordingly is not in issue in this ap¬ 
peal. 

2. The contention of estoppel was also advanced by ap¬ 
pellees in their motion to dismiss (App. 53), but not de¬ 
termined by the Court (App. 70), and accordingly is not in 
issue in this appeal. However, as appellees do asserjt it 
here, (Brief, 11), the following is submitted: 

Appellant’s options were executed on December 7, 1^34, 
March 19, 1935, and April 27, 1935; and payment for the 
lands covered by the same was not made until 1937. (App. 
8, 13, 14) Option of the Miss-Wis Timber and Land Co. 
was executed on March 11, 1935; and final payment for the 
lands covered by it was not made until on or about Decem¬ 
ber 31, 1937. (App. 8, 13) The options were procured by 
the Government’s agent through threat of condemnation, 
at inordinately low prices, and upon the assurance that all 
former owners wpuld be treated equally as to mineral 
rights, in that none would be permitted to reserve for 
longer than ten years, the period granted to appellant find 
the Miss-Wis Timber and Land Co. (App. 7, 8) Recently, 
it has been learned that certain other corporations and in¬ 
dividuals whose lands in Mississippi were then so acquired, 
were granted mineral reservations therein for 30, 50, |or 
100 years, or even in perpetuity. (App. 7) There is no 
showing that these rights reserved to appellant and the 
company have ever been, or could have been, exercised, apd 
in the circumstances there have been no actual benefits jof 
these transactions for appellant or the company to accept. 
So far as concern the inadequate payments made, appelant 
offers, on behalf of herself and others in the class, to repjay 
the amounts to the United States, with interest, adjust¬ 
ments to be effected for any improvements made, revenues 
received, or damages inflicted. (App. 13,14) 

Title to these lands never passed to the United Statjes. 
(App. 10, 11, 12, 13) Whether the conduct relied upon!to 
preclude one from asserting invalidity of a statute con¬ 
stitutes a waiver or an estoppel depends on the facts jof 
each case. United States v. Nudelman, 104 F. 2d 549 (C. jC. 
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A. 7th, 1939). In order to create an estoppel by acceptance 
of benefits, it is essential that the party against whom the 
estoppel is claimed should have acted with knowledge of 
the facts and of his rights, (Buffum v. Peter Barceloux Co., 
53 S. Ct. 539, 289 U. S. 227, 77 L. ecL 1140), and that the 
party claiming the estoppel was without knowledge, or 
means of knowledge of the facts on which he bases his claim 
of estoppel. Nelson v. Chicago Mill and Lumber Corpora¬ 
tion, 76 F. 2d 17,100 A. L. R. 87, C. C. A. 8th—1935. Also, 
to constitute an estoppel it is essential that the acceptance 
should not be induced by false representations (Eppes v. 
Thompson, 79 So. 611, 202 Ala. 145), and that the benefit 
of the transaction is voluntarily received. Grice v. Herrick I 
Hardware Co., 224 S. W. 533. An important exception to ; 

the rule of estoppel is that where the contract is against an 
express mandate of the law, a person who has accepted a 
benefit thereunder will not be estopped to defend against 
the contract. The doctrines of estoppel by conduct and 
ratification have no application to a contract which violates ] 
an express mandate of the law. Herkner v. Rubin, 126 Cal. 
App. 677; Brown v. Columbus National Bank, 137 Indiana i 
655; Miller v. Bowen Coal and Mining Co., 40 S. W. 2d 485 
(Mo.); Dunn v. Utah Service Co., 65 Utah 527. 

In the case at bar, the reasons for applying the foregoing 
proposition are even stronger. To permit Government i 
officials to assert estoppel here would permit them to avoid 
the law and a declared policy of the Government, ignore 
the rights of a sovereign State and of its citizens, and to i 
create an ownership in the Government in defiance of the 
latter’s own laws. Estoppel under such circumstances is 
without equity because it is against public policy. 

It is well settled that title to real property cannot be 
acquired by estoppel. GUcrease Oil Co. v. Cosby, 132 F. 2d 
790, C. C. A. 5th? certiorari denied. In a suit by the United 
States for specific performance of a contract by a County 
in California, with regard to maintenance and replacement 
of a bridge, the County was not estopped from asserting 



the invalidity of a contract where the County exceeded its 
powers in entering into the contract. Alameda Courity v. 
United States, 124 F. 2d 611, C. C. A. 9th. Estoppel does 
not ordinarily arise from acceptance of benefits where j such 
acceptance is induced by mistake as to facts invcjlved. 
19 American Jurisprudence 691. The acceptance of benefits 
from a contract or transaction will not in all cases preclude 
an attack thereon as being ultra vires or as being contrary 
to law or public policy. Estoppel from acceptance of bene¬ 
fits may be extinguished by surrendering such benefits, pro¬ 
vided the conditions are such that the parties can be placed 
in statu quo. 19 American Jurisprudence 693. 

3. The contention of laches was also advanced b\j ap¬ 
pellees in their motion to dismiss (App. 53), but no|; de¬ 
termined by the Court, and accordingly is not in issue in 
this appeal. However, as appellees do assert it here ($rief, 
12), the following is submitted: 

Appellees’ assertion (Brief, 12) that appellant has waited 
nearly ten years to bring this suit is incorrect. Her Com¬ 
plaint was filed June 28, 1945 (App. 73; Tr. 102-104)^ and 
her Amended Complaint on July 12, 1945 (App. 2). Ap¬ 
pellant personally received no moneys on account of the 
transactions until 1937, the last payment being on or about 
August 12, 1937 (App. 14). Payments to the Miss-Wis 
Timber and Land Co. were received in 1936 and 1937^ the 
final payment being made on or about December 31, 1937. 

(App. 13) 
The rights to the 377.86 acres, owned by appellant in¬ 

dividually, in Franklin County, Mississippi, purportedly 
expired July 1, 1944. (App. 9, 10) However, the rights 
in the remaining areas, of a total of about 18,113 acres, jwere 
not due to expire until July 1, 1945 (App. 9, 10), anti ap¬ 
pellant’s proceeding was instituted prior thereto. (jA.pp. 
2) The judgments of condemnation provided for! the 
Court’s retention of jurisdiction for the entry of! any 
further necessary orders. (App. 39, 43, 49) 
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It does not appear that the United States has in any 
manner obligated itself with respect to the rights on the 
377.86 acres. It could not obligate itself with respect to the 
rights on the remaining 18,113 acres, because such rights 
were not due to expire until July 1, 1945 (App. 9, 10), and 
appellant’s proceeding was instituted prior thereto. (App. 
2) Accordingly, it would appear that rights of third par¬ 
ties have not intervened. 

In equity, lapse of time is not so accurate a criterion for 
determining the question of laches as the facts and cir¬ 
cumstances of the case. Walker v. Mclntire, 41 App. D. C. 
380. Period of delay or neglect, to constitute laches, varies 
with the circumstances of each case, and, unlike limita¬ 
tions, is not subject to arbitrary rule. Holman v. Ryon, 
61 App. D. C. 10, 56 F. 2d 307. Where no damage is shown, 
equity will be much more lenient in sustaining a right of 
action as against a plea of laches than where delay has 
caused irreparable damage. Chiswell v. Johnson, 55 App. 
D. C. 3, 299 F. 681. Laches is an equitable defense, con¬ 
trolled by equitable considerations, and the lapse of time 
must be so great that it would be inequitable to permit 
the plaintiff to assert rights. Hill v. Chambers, 63 App. 
D. C. 36, 68 F. 2d 781. In the District of Columbia, equity, 
on the question of laches, does not follow the statute of 
limitations, but considers the particular circumstances in 
each case. Holiday v. Holiday, 56 App. D. C. 179, 11 F. 
2d 565. Laches cannot be set up as defense to validate a 
contract which is against public policy. Bartlett v. 
Doherty. 10 F. Supp. 465 (N. H.), 81 F. 2d 920, certiorari 
denied, Doherty v. Knowlton, 56 S. Ct. 941, 298 U. S. 676, 
80 L. ed. 1398. 

In securing the options from appellant and from the 
Miss-Wis Timber and Land Co., the Government agent 
(Chief of the Forest Service) advised that unless appellant 
and the Company sold as he had requested, their lands 
would be taken through condemnation, and further, that in 
such acquisitions in that area, all former owners would be 
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treated equally in the matter of mineral rights, in! that 
none would be permitted to reserve for longer than ten 
years; and as neither appellant nor the Companjf was 
financially able to enter into litigation with the United 
States, they decided to grant options as requested. jApp. 
7) Recently, it has been learned that certain other cor¬ 
porations and individuals, whose lands in Mississippi! were 
so acquired, were granted mineral reservations therein for 
30, 50, or 100 years, or even in perpetuity. (App. 7) | 

4. In their motion to dismiss, appellees also contended 

that indispensable parties plaintiff had not been joined 
(App. 53), but the Court made no determination (Apj}. 70), 
and accordingly such point is not in issue in this appeal. 
However, as appellees do assert it here (Brief, 12, 13), the 
following is submitted: 

A class action, such as appellant’s proceeding, is author¬ 
ized by Federal Rule of Civil Procedure 23. Ih as¬ 
serting their point, appellees cannot indulge in presump¬ 
tions of additional facts, but are restricted to those alleged 
in the Amended Complaint, and deemed under the motion 
to dismiss to be true. 

Appellees contend that the United States cannot lj)e re¬ 
stored to its original position. But see Amended Complaint, 
Paragraph XVII, (App. 13,14). No rights of third parties 
appear to have intervened. 

Where the interests of persons not joined as parties are 
of the same class as the interests of those who are joined, 
and where it is considered that the latter fairly represent 
the former in the prosecution of the litigation of the issues, 
in which all will have a common interest, the Court will pro¬ 
ceed to a decree. Hansberry v. Lee, 311 U. S. 32, 61 fe. Ct. 
115 (1940). The “Class Suit” was an invention of ^quity 
to enable it to proceed to a decree in suits where the num¬ 
ber of those interested in the subject matter of the litiga¬ 
tion is so great that their joinder as parties plaintiff in 
conformity with the usual rules of procedure is imprac¬ 
ticable. Hansberry v. Lee, supra. 
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Appellees do not show, nor affirmatively contend, that 
appellant is not adequately representative of the class. 
Whether she fairly represents the group, and the attitude 
of other stockholders, are matters of proof at the trial, 
and the position of the latter, other than as indicated by the 
allegations, cannot be assumed. 

At the time of the dissolution of the Miss-Wis Timber 
and Land Co. in April 1938, appellant owned about 40 per 
cent of its capital stock then outstanding. (App. 3) Ap¬ 
pellant is prepared to prove upon a trial that since the pur¬ 
ported conveyance of the lands, their value has increased 
very substantially, from which it follows that the 63 other 
individuals, holding the remaining capital stock on such 
dissolution, or their transferees, would stand to benefit 
very materially if relief as prayed for were granted. She 
is also prepared to prove that she has powers of attorney, 
authorizing this suit, from almost all of such 63 other in¬ 
dividuals, or their transferees. 

5. Appellees assert, at page 13, that (a) upon the allega¬ 
tions of the Complaint, no substantial constitutional ques¬ 
tion is raised, and (b) that no allegation or statement of 
facts appears that the lands involved would not promote 
the conservation and improvement of the navigability of 
navigable streams; and that therefore the constitutional 
question discussed by appellant is not presented by her 
Complaint. 

As to (a) above, please see Appellant’s Paragraph XII, 
App. 10. Also please see statements of appellant’s coun¬ 
sel in this connection on argument below. ( App. 57) 

As to (b) above, appellant’s Paragraph XII contains the 
following: 

“That constitutional warrants does not exist for Fed¬ 
eral Government acquisitions, through negotiation or 
condemnation, of lands within a State’s domain, to be 
used solely or primarily for the creation of national 
forest reserves within that domain, nor does it exist 
for Federal acquisitions of mineral interests in that 
domain.” (App. 11) 
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It is the mineral interests which are importantly involved 
here, and it would seem hardly necessary to allege! that 
their acquisition would not promote the conservation and 
improvement of the navigability of navigable streams. The 
foregoing excerpt from Paragraph XII is in essence an 

allegation that the lands themselves were acquired solely 
or primarily for the creation of national forest reserves. 
In the argument below, appellant’s counsel asserted in 
effect that these acquisitions were for non-Governmental 
purposes. (App. 57) If this cause goes to trial, appellant 
will adduce evidence establishing that the acquisitions jwere 
not for the purpose of promoting the conservation anjl im¬ 
provement of the navigability of navigable .streams; ^nd if 
further allegations in that direction should then appeair de¬ 
sirable, they can be added under Federal Rule of Civil! Pro¬ 
cedure 15. 

At page 13, appellees assert that “appellant also jcom- 
plains (Br. 30-31) that whereas the Weeks Act requires 
consent by the State to acquisitions ‘for the purpose of 
preserving the navigability of navigable streams’, the Mis¬ 
sissippi Statute consented to acquisitions for forestry pur¬ 
poses broadly, without the limitation above quoted.” j Ap¬ 
pellant’s contention in this connection is not as appellees 
assert, but appears in full in her principal brief, 30-35i and 
specifically in her Complaint, as follows: (App. 12, 1$) 

“That said Act, approved November 19, 1928, Idoes 
not constitute a compliance with said express require¬ 
ment of the Weeks Act because (a) it does not convey 
consent to acquisition by the United States foil* the 
purpose of preserving the navigability of navigable 
streams; (b) it purports to apply, not to individual* cur¬ 
rently proposed acquisitions, but in blanket forpi to 
all, in advance; (c) it does not identify or describe the 
acreage in question, as required by the term ‘such land’ 
in said Weeks Act provision; (d) it purports to dele¬ 
gate legislative power to the Federal Government and 
the State Forestry Commission, in derogation of the 
Constitution of Mississippi, which, in its Sectioiji 33, 
provides that the ‘legislative power of the State shall 
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be vested in a legislature which shall consist of a 
Senate and a House of Representatives V’ 

Appellees assert (page 13) that no lack of State consent 
is shown, because “the State has made a more sweeping 
consent than Congress required of it.” 

The Weeks Act (App. 19) expressly provides that “no 
deed or other instrument of conveyance shall be accepted or 
approved by the Secretary of Agriculture under this Sec¬ 
tion until the legislature of the State in which the land lies 
shall have consented to the acquisition of such lands by the 
United States for the purpose of preserving the naviga¬ 
bility of navigable streams.” ( Italics supplied) 

The consent act purports to provide wholly differently, 
as follows: (App. 51) 

“The consent of the State of Mississippi is hereby 
given to the acquisition by the United States by pur¬ 
chase or gift of such land in Mississippi, as in the 
opinion of the federal government and the State Fores¬ 
try Co?nmission may be needed for the establishment 
of a 'national forest or forests or reclamation or coloni¬ 
zation projects in this region. * * *” (Italics supplied) 

The form of consent is so radically different from the 
Weeks Act requirement that a determination as to whether 
it is “more sweeping” is impossible. But such determina¬ 
tion is quite irrelevant, because the requirement of the 
Weeks Act is explicit, and permits no substitute as to the 
source, form, or purpose of the consent. The legislative 

background of the Weeks Act, presented in appellant’s 
principal brief (18-30), in connection with the issue of 
Weeks Act unconstitutionality, clearly discloses the very 
sound, fundamental factors which impelled the inclusion 
of this consent requirement in its exact present form; and 
provision for a consent, not by the State legislature, to the 
acquisition of such land as at that time the United States 
may desire to acquire for the purpose of preserving the 
navigability of navigable streams, but, on the contrary, to 



the acquisition of such land as in the opinion of the Federal 
Government and the State Forestry Commission may be 
needed for the establishment of a national forest or forests, 
or reclamation or colonization projects, is not a compliance 
in any manner or degre whatsoever. 

Appellant does not concede that State consent was not 
a constitutional prerequisite, as asserted by appellees, page 
14, and she refers to her principal brief, 18-30. In assert¬ 

ing, page 14, that Congress simply made a concession t^) the 
State by the consent provision, appellees refer by footnote 
to the Act of May 29, 1928, c. 915, 45 Stat. 1010. Thisj Act 
did not dispense with this requirement, as appellees assert, 
but merely suspended it as to unacquired lands in the ^Ala- 
bama National Forest, from May 29, 1928 until Deceriiber 
31, 1930. It appears from Senate Report 1071, and Hjmse 
Report 1708, 70th Congress, 1st Session, that an original 
consent act of Alabama had been unintentionally, bijt in 
effect repealed by a later act, which result was not discerned 
until 1928 when the Alabama Legislature was out of session, 
not to convene until 1931; that in order that pending] ne¬ 
gotiations for acquisitions within the Alabama National 
Forest could be consummated before then in accordance 
with the program of the Department to acquire “the re¬ 
maining alienated lands within this forest unit,” without 
calling the Legislature into special session, the Alabama 
State Commission of Forestry, of which the Governor jwas 
Chairman, approved the form of a resolution for temporary 
waiver of the legislative consent requirement, and “trans¬ 
mitted copies of such resolution to Senator Black and Rep¬ 
resentative Hill with the request that proper steps be tdken 
to secure its enactment by Congress,” which was there¬ 
after done; that the initiative in such action came fj*om 
Alabama, to avoid, as stated, convening the Legislature in 
special session, as so appears in the above Reports, an|l in 
effect the waiver was that of Alabama, not of Congress. 
Indeed, the aforementioned Senate and House Reports con¬ 
tain a letter in the matter dated April 24, 1928, from the 
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Acting Secretary of Agriculture to the Chairman of- the 
Senate Committee on Agriculture and Forestry, in part as 
follows: 

‘ ‘ This Department is strongly in favor of the principle 
that the consent of the States shall be an invariable 
prerequisite to the purchase of lands for national for¬ 
est purposes and would not of its owm volition advocate 
a departure from that principle but, in view of the 

• existing circumstances and the evidence of acquiescence 
by the proper state officials, it does recommend that 
the provisions of section 7 of the act of March 1, 1911, 
temporarily be waived in their relations to the State 
of Alabama in the manner prescribed by the pending 
Senate Joint Resolution 130.,, 

Appellees’ assertion that Congress simply made a con¬ 
cession to the States by the consent provision, which pre¬ 
sumably could be withdrawn by it at will, is accordingly 
disproved by these steps which, in the absence of an existing 
consent, it was found necessary to take during an adjourn¬ 
ment of the Alabama Legislature. 

By Act approved June 14, 1934, Congress reaffirmed the 
necessity for state consent, by permitting the same to be 
given for the limited period thenceforth until January 1, 
1935, by written statement of consent signed by the gover¬ 
nor of a State, and containing the certification that a ma¬ 
jority of the individual members of the current state legis¬ 
lative body had expressed in writing to the governor their 
concurrence in and approval of such statement of consent, 
instead of requiring the consent of the legislature to be 
expressed by its formal action while in session, as follows: 

AN ACT 

To facilitate purchase of forest lands under the Act 
approved March 1, 1911. 

BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CONGRESS 
ASSEMBLED, 
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That to* allow and facilitate the purchase of fbrest 
lands under the provisions of the Act approved March 
1, 1911 (36 Stat. 961; U. S. C., title 16, secs. 513-521), 
in States, which desire that such purchases shall be 
made but cannot give their formal consent thereto hntil 
the next meeting of their legislative bodies, it is hereby 
provided that a written statement of consent signdd by 
the Governor of the State prior to January 1, 1935, 
and containing the certification that a majority of the 
individual members of the current State legislative 
body have expressed in writing to the Governor their 
concurrence in and approval of such statement of jcon¬ 
sent, shall be regarded as fully complying with and 
satisfying the requirements of that part of section 7 
of said Act of March 1, 1911, which provides that no 
deed or other instrument of conveyance shall bq ac¬ 
cepted or approved by the Secretary of Agriculture un¬ 
der said Act until the legislature of the State in w^hich 
the land lies shall have consented to the acquisition of 
said land by the United States. 

Approved, June 14, 1934. 

48 Stat. 955, Ch. 511. | 

In other words, a consent slightly less conventional jhan 
formal action of the legislative body while in session, jwas 
declared acceptable in the exigency indicated for the ljricf 
period of a little over six months; but, as will be observed, 
even such less formal consent required a written statement 
of consent signed by the Governor of a State and contain¬ 
ing the broad certification indicated, all being still 
quite far from a consent purportedly emanating f^om 
a state forestry commission and the federal government, 
on delegation. (App. 51) 

It will be further observed that even such less foijmal 
consent had to include the certification of the written con¬ 
currence and approval of a majority of the individual 
members of the current legislature, clearly interdictingj ac¬ 
tion to operate in futuro, and that the closing words of j the 
Act advert to a consent to the acquisition of “said land” 
by the United States, signifying a specific consent to the 
individual, currently proposed acquisition, not a consent 
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purporting to apply in blanket form to all acquisitions, in 
advance. 

Prior to its enactment, the Act approved June 14, 1934, 
was Senate Bill No. 3521, 73rd Congress, 2nd Session; and 
the necessity for state legislative consent, and the existence 
of the express limitation (as appellant has asserted) upon 
the basic authority for purchase embodied in the Weeks 
Act, are clearly further shown by the Report of the Senate 
Committee on Agriculture and Forestry (No. 1077, 73rd 
Congress, 2nd Session, to accompany Senate Bill No. 3521, 
Calendar Day, May 22, 1934), as follows: 

“The Committee on Agriculture and Forestry had 
under consideration S. 3521 and makes a favorable re¬ 
port and recommends its passage. 

“A number of States have not passed statutes con¬ 
senting to the acquisition of lands by the United States 
under the Act approved March 1, 1911, and it is held 
that the Government cannot acquire lands without ac¬ 
tion by the Legislature of a State. 

“A report on the bill by the Department of Agricul¬ 
ture is hereto attached. 

“Department of Agriculture 
Washington, May 12,1934 

“Hon. Ellison D. Smith 
Chairman, Committee on Agriculture and Forestry 
United States Senate: 

Dear Senator. Smith: 

Receipt is acknowledged of your letter of May 3, 
requesting the views of this Department in relation to 
the bill (S. 3521) to facilitate purchases of forest lands 
under the Act approved March 1,1911. 

With the approval of the National Forest Reserva¬ 
tion Commission, this Department is now engaged in 
the purchase of lands for national forest purposes in 
23 different States east of the Great Plains. The basic 
authority for these purchases is embodied in the Act 
approved March 1, 1911 (36 Stat. 961). Section 7 of 
that Act contained the following limitation: 

‘Provided, That no deed or other instrument of con¬ 
veyance shall be accepted or approved by the Secretary 



of Agriculture under this Act until the Legislature of 
the State in which the land lies shall have consented 
to the acquisition of such land by the United States 
for the purpose of preserving the navigability of navi¬ 
gable streams.’ 

Certain of the States containing land purchasable 
under the Act had not hitherto enacted the necessary 
legislation; while in certain other States the consent 
granted by the Legislature is limited to certain speci¬ 
fied parts of the State. 

As an essential feature of the emergency conserva¬ 
tion work program under the Act of March 31, lj)33, 
the President on July 21 last allotted $20,000,000 for 
the purchase of national forest lands under the Act of 
March 1, 1911. Due to this fact and a number of re¬ 
lated circumstances, several of the States which l^ave 
not hitherto passed the necessary Act of Consent or 
whose Acts of Consent have been limited to only pirts 
of the States, now desire the initiation or enlargement 
of the purchase work within their boundaries. It so 
happens, however, that their legislative bodies will jnot 
meet until January, 1935, or later, so that no mejans 
exist whereby the requirement of the Act of Marcji 1, 
1911, can immediately be met. 

Since the limitation involved was imposed by the 
Congress, it can, of course, be modified by the 
Congress. The most appropriate form of modification 
would be that proposed in the Bill S. 3521, which yill, 
in effect, continue the present limitation but will not 
require the consent of the legislatures to be expressed 
by formal action of the legislative body while in ses¬ 
sion. Under its terms the consent of a majority of j the 
Legislative body and the approval of the Governor 
would still be required. 

Enactment of the Bill S. 3521 would enable this De¬ 
partment, with the consent of the National Forest Res¬ 
ervation Commission, to act promptly in a number of 
cases where early action apparently would be in the 
public interest. The Bill, therefore, has by approval 
and its enactment is recommended. 

Very sincerely yours, 

W. R. Gregg, 
Acting Secretary.” 
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The transactions at bar are of course beyond the pur¬ 
view of the Act of June 14, 1934, and accordingly required 
the full formal legislative consent prescribed by the Weeks 
Act, all options to sell (except appellant’s, for about 378 
acres in Franklin County, Mississippi) and all deeds, 
having been given, and the condemnation proceedings insti¬ 
tuted, subsequent to January 1, 1935. (App. 8, 9, 10) 

Appellees’ contention, page 14, that the “broad consent” 

of Mississippi “obviously included the more limited one 
stated in the Weeks Act” is wholly specious, as appellant 

has previously urged. And appellant’s contention that the 
Weeks Act requires a specific consent for each acquisition is 
supported by the legislative history of the Weeks Act 
(Appellant’s principal brief, 18-30), and by the use of the 
word “such” in the Weeks Act provision in question (App. 
11), and by the action of Congress in 1928 and 1934, as out¬ 
lined above. Nor is such provision unworkable, as a general 
review of legislative consent acts will show. 

Appellees assert, at page 14, that the acquisitions were 
required to be reported to Congress each year, and that the 
majority of the National Forest Reservation Commission, 
w’hich was required to approve all acquisitions, were mem¬ 
bers of Congress; that since the acquisition, Congress has 
continued to appropriate for the management and protec¬ 
tion of the National Forests, including the lands in suit, 
and for continued acquisitions; that if authority was lack¬ 
ing for these acquisitions, these continued apporpriations 
not only confirmed the Secretary’s construction of the 
Weeks Act and the Mississippi Consent Statute as author¬ 
izing the acquisitions, but constitute legislative ratification 
of his acts in acquiring these lands. This contention is 
doubly fallacious. First, it is not shown that in continuing 
such appropriations, Congress had any knowledge whatso¬ 
ever of the situation concerning these lands, and that if it 
had, it would have discontinued such appropriations until 
final judicial determination, recalling that appellant’s suit, 
which revealed the situation, was not filed until June 28, 
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1945 (App. 73). Brooks v. Dewar, 313 U. S’. 354, 61 S. |Ct. 
979, 85 L. ed. 1399, cited by appellees, page 14, is inappli¬ 
cable, because there Congress had full, detailed knowledge. 
Second, consent to acquisitions lies with the Legislature! of 
the State, not Congress, (App. 19) and in the absencei of 
such consent, any ratification of a purported acquisition, 
as in the case of a waiver, lies with the Legislature, hot 
Congress. And it is particularly significant to note that Re¬ 
spectively on October 5, 1944 and November 29, 1944, ihe 
Mississippi Attorney General, and the Mississippi Gov¬ 
ernor, ofiicially wrote: 

“I respectfully suggest the advisability of the State 
Forestry Commission refraining from approving in 
any form any acquisitions by the Secretary of Agri¬ 
culture of lands for timber-growing purposes and from 
further cooperation with the representatives of the 
Secretary of Agriculture looking to such acquisitions; 
and that the Commission withdraw any approvals here¬ 
tofore given in whatever form.” (Appellant’s prin¬ 
cipal brief 23, 26) 

“This opinion of the Attorney General was submitted 
to the State Forestry Commission at its meeting h^ld* 
on the 12th day of October last, and that body adopted 
resolutions committing itself to cooperate no further 
with the representatives of the Federal Government ^n 
their enterprise of taking over lands in this State fbr 
timber-growing purposes. I think it is your duty aid 
mine to protect and conserve and perpetuate t}ie 
wealth in the lands within our boundaries; and that we 
owe this duty not only to the people of our State bfit 
to the people of all the States.” (Appellant’s princi¬ 
pal brief 26, 27) ! 

In Ickes v. Fox, 300 U. S. 82, 57 S. Ct. 412, 81 L. ed. 525, 
referred to by appellees, pages 14, 15, question arose firkt 
as to whether or not title to the water involved was in tl^e 
United States, and after determining that it was not, on Al¬ 
legations conceded by the motion to dismiss, the Court held 
as maintainable suits brought to enjoin the Secretary <^f 
the Interior from enforcing an order, the wrongful effect 
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of which would have been to deprive the petitioners of their 
vested property rights, the United States being then held 
not an indispensable party. Appellant contends, in the 
cause at bar, that on her allegations, conceded by the mo¬ 
tion to dismiss, it follows that actual title to these lands is 
not, and never has been, in the United States, and that 
therefore her action too is maintainable, the United States 
not being an indispensable party in the circumstances. Ap¬ 
pellees attempt to distinguish on the ground that record 
title so-called in the case at bar is in the United States, while 
in Ickes v. Fox, supra, title had first to be determined, not 
being officially recorded, the United States claiming to be 
the owner of the water rights. Any difference on that score, 
however, would appear to be merely of form, not sub¬ 
stance. Indeed, in Ickes v. Fox, failure of the Government 
agents to follow the requirements of the law under which 
they attempted to proceed, made what they attempted to 
do unlawful, because unauthorized. The suit was to com¬ 
pel official recognition of the policy of the Government. So 
in the case at bar, the fact that the Government officials ef¬ 
fectuated and recorded the documents of conveyance, in 
violation of law, and against the wishes of the Government 
expressed in its laws, place the controversy as between the 
injured parties and the recalcitrant officials. 

Appellees assert, page 15, that Philadelphia Company v. 
Stimson, Secretary, 223 U. S. 605, 32 S. Ct. 340, 56 L. ed. 
570, is clearly distinguishable because there no title issue 
was involved. However, it was indirectly involved, the 
Court, at 223 U. S. 623, observing: 

“While the complainant’s title lay at the foundation 
of the suit, and it would be necessary for the com¬ 
plainant to prove it, if denied, still if its title to the 
land under water were established or admitted to be 
as alleged, the question would remain whether the de¬ 
fendant in imposing restrictions upon the use of the 
property was acting by virtue of authority validly con¬ 
ferred by a general Act of Congress. This was the 
principal question which the complainant sought to 
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have determined. The defendant is within the District 
(of Columbia), amenable to the process of the Ccjurt. 
* * # The case falls within the general rule sustaining 
the jurisdiction of a court of equity which has control 
of the person of the defendant, and may compel obedi¬ 
ence to its decree.” (Parenthetical matter inserted) 

I 

At page 16, appellees assert that this suit is plainly one 
to establish title to land in Mississippi, and that regardless 
of its merits, such an action is local in character and ttiay 
be entertained only in a Court having jurisdiction cfver 
the land. The character of this suit is established by the 
caption and content of the Complaint, and by the prayers 
(App. 2-17)—all heretofore fully discussed. The following 
is submitted respecting appellees’ second assertion: 

The District Court of the United States for the Distjrict 
of Columbia has general jurisdiction in law and equity 
(D. C. Code, 1940, Title 11, Section 301), and may isjsue 
writs of injunction, prohibitory and' mandatory. Syits 
against Cabinet officers in their official capacity mustl be 
brought in the district of their official residence, whicli is 
the District of Columbia, and such suits brought agai|nst 
them in their home districts may be dismissed for improper 
venue. Butterworth, Commissioner v. Hill, 114 U. S. 128, 
29 L. ed. 119, 5 S. Ct. 796; Scientific Manufacturing Cor v. 
Walker, Postmaster General, 40 Fed. Supp. 465 (194*1); 
Smith v. Farley, Postmaster General, 38 Fed. Supp. 1012 
(1936); Nesbitt Fruit Products v. Wallace, Secretary \of 
Agriculture, 17 Fed. Supp. 141 (1936). 

Mandamus relief against Federal officials is ordinarily 
obtainable only, in the United States District Court for ihe 
District of Columbia. 13 Cyclopedia of Federal Procedure 
616 (Callaghan & Co.)—1944. 

Want of original jurisdiction of Federal district counts, 
where such jurisdiction is not especially conferred, does riot 
extend to the District Court of the United States for tjhe 
District of Columbia, which stands on a different footing 
from other Federal District Courts, so far as original jur- 
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isdiction to issue mandamus is concerned. Because of the 
rule that suits against executive officers of the Government, 
including Cabinet officers, must be brought in the district 
of their residence, which is the District of Columbia, man¬ 
damus suits in a Federal Court against such officers may 
be dismissed for improper venue if brought outside the Dis¬ 
trict of Columbia. 13 Cyclopedia of Federal Procedure, 
supra, 634. 

In Carr v. Desjar dines (16 Fed. Supp. 346) (1936), it was 
held that suit could not be maintained in Oklahoma to re¬ 
strain action for bids for construction of building under 
the authority of the Emergency Relief Appropriation Act, 
since the Secretary of the Interior, who was a necessary 
defendant, in that he was the only person who could receive 
bids, make awards, or direct any procedure with reference 
to the project, could be sued only in the District of Colum¬ 
bia. 

Ellemcood v. Marietta Chair Co., 158 U. S. 105, 15 S. Ct. 
771, 39 L. ed. 913, cited by appellees, page 16, appears in¬ 
applicable, being an action for trespass on land, and hence 
maintainable only within the State in which the land lay. 
The facts in Northern Indiana Railroad Co. v. Michigan 
Central Railroad Co., 15 Howard 233 (1853), also cited by 
appellees, page 16, appear so dissimilar as to preclude any 
bearing here; and the Court’s declaration there (242) that 
actions of ejectment and trespass quare clausum fregit are 
local in character appears irrelevant here. In further con¬ 
nection with Philadelphia Co. v. Stimson, supra, again cited 
by appellees (page 16), who assert that there title stood ad¬ 
mitted to be in petitioner, reference is made to the opinion 
excerpt therefrom, quoted hereinabove. It may well be that 
title stood so admitted, but it also appears from the Court’s 
statement as quoted that in the absence of such admission, 
the Complainant would have been allowed to prove his title, 
preparatory to the Court’s further consideration. Clearly, 
this decision holds that a Court of equity, having control of 
the person of the defendant, has jurisdiction of an action to 
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restrain him from violating the rights of the complainant 
with regard to property not within its jurisdiction, and 
may compel obedience to its decree. (223—U. S. 606) | 

Wood v. Phillips, 50 F. 2d 714, cited by appellees, page 116, 
was a proceeding to quiet title brought against a United 
States forest supervisor exercising dominion and control 
over a tract of land, claiming title to be in the United States 
Department of Agriculture. The Court held that the pro¬ 
ceeding could not be maintained as a suit in equity, as title 
was the sole question involved, there being no question a^ to 
the rights of the complainant in the property, or as to the 
powers of the Federal Government, but that a good cause 
of action existed at law against defendant under the doc¬ 
trine of U. S. v. Lee, 106 U. S. 196,1 S. Ct. 240, 27 L. ed. 1(71. 
White v. Sparkill Realty Co., 280 U. S. 500, 50 S. Ct. 1&6, 
74 L. ed. 578, cited by appellees, page 16, was a suit in equity 
brought in a Federal District Court for an injunction! to 
eject State Commissioners from lands, which had been ajnd 
still were in their exclusive possession, under claim of ri^ht 
and in pursuance of a State Statute which gave color | of 
title notwithstanding the challenge to its constitutionality. 
The Court held that such challenge did not require resort 
to a suit in equity, and that there was an adequate remedy 
at law, and dismissed the bill, without prejudice to an ac¬ 
tion at law in a competent State Court. (280 U. S. 51(2) 
This decision appears inapplicable, as obviously there is 
no adequate remedy at law for the relief sought by appel¬ 
lant. (App. 16, 17) 

II. 
i 

The Act of July 8,1943. 

The Secretary of Agriculture has never exercised, with 
respect to the lands and interests involved, the authority 
conferred upon him by the Act of July 8, 1943 (App. 5^), 
and obviously does not intend to do so (App. 15); and ap¬ 
pellant’s prayer 3 (a) is merely that he be required to ex¬ 
ercise such authority—not that he be required to exercise 

I 
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it in any particular manner. Prayer 3 (b) then asks that 
after he has exercised his authority, he quitclaim such lands 
and interests to appellant—and prayer 4 then requests that 
if prayer 3 be not granted, or if it is granted only as to (a) 
thereof, and the ensuing exercise of authority is without the 
effect of producing such quitclaiming, then (as an alterna¬ 
tive) the Court adjudge that title did not pass under said 
deeds and judgments. (App. 16) 

The Act of July 8, 1943 is itself the legal basis for appel¬ 
lant’s prayers for the exercise of the authority which it 
confers. If it should be considered that a proceeding 
against the Secretary of Agriculture to require such exer¬ 
cise is in effect a proceeding against the United States, then 
appellant urges that Congress by this Act gave consent to 
the same—indeed perhaps by this Act impliedly gave con¬ 
sent to proceedings bearing generally upon the legal in¬ 
sufficiency of title to any land or interest, subject to his 
administration, custody, or control. 

Appellees concede, page 16, that an officer may be com¬ 
pelled to act where the action is purely ministerial, but ar¬ 
gue that “appellant admits (Br. 37) that the 1943 Act re¬ 
poses in the Secretary a discretionary power”. However, 
as a prerequisite to such discretionary power, there is 
lodged in the Secretary the ministerial duty to act, the ex¬ 
ercise of which may be required. Appellant’s Complaint 
(App. 15) and principal brief (35) clearly state that it is 
the authority with respect to these lands which the Secre¬ 
tary has never exercised, but which he should—that he 
should be required to pass upon the matter. A request for 
the exercise of such authority in a particular manner, to 
accomplish a stated result, is another matter. Contrary to 
appellees’ inference, page 17, that appellant’s prayers here¬ 
under are really only one prayer, their divisibility, to con¬ 
form to legal considerations, clearly appears: 

“3. That mandatory injunction issue, requiring said 
Clinton P. Anderson, as Secretary of Agriculture, with¬ 
in a definite early period, (a) to exercise, with respect 
to the lands and interests embraced in said deeds of 
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conveyance and judgments of condemnation, the au¬ 
thority conferred upon the Secretary of Agriculture 
in said Act of July 8, 1943, Exhibit J hereto, and (b) 
then to quitclaim said lands and interests to plaintiff, 
for the benefit of herself and members of said class, 
against refund of consideration paid by the United 
States therefor, as provided further in said Act of Julv 
8,1943. 

I 
“4. That if the preceding prayer be not granted, or if 
it be granted only as to (a) thereof, and the ensuing 
exercise of said authority is without the effect of pro¬ 
ducing such quitclaiming, this Court then adjudge 

* * V’ (App. 16) 

Appellees assert, page 17, without citing any authority, 
that the 1943 Act gives no right to any individual to require 
action by the Secretary, and does not require him to investi¬ 
gate, but merely authorizes him to act if he should find jeer- 
tain conditions to exist. But Senate Committee Report 327, 
and House Committee Report 406, 78th Congress, 1st Ses¬ 
sion, indicate that the purpose of the Act was to effect full 
equity to the proper parties in the instances indicated. 
Such purpose would not be served by merely lodging an 
authoritv in the Secretary, to be exercised at his whim or * * 7 # 
not at all, as he might please, which is contrary to the j mo¬ 
tive in the enactment of any law. 

Mandamus is ordinarily a remedy for official inaction. 
Cyclopedia of Federal Procedure (Callaghan—1944, supra, 
Vol. 13, Paragraph 7053) 

Appellant avers, upon information and belief, that the 
Secretarv will not exercise his authoritv under the 1943 « * 
Act with respect to the lands and interests involved, and 
such allegation of fact stands admitted by the motioji to 
dismiss, and is sufficient for present purposes. Accord¬ 
ingly, Myers v. Bethlehem Shipbuilding Corporation, 303 
U. S. 41,82 L. ed. 638, 58 S. Ct. 459, and Ducker v. Butleir, 70 
App. D. C. 103, 104 F. 2d 236, cited by appellees, footpote 
4, page 17, appear inapplicable. The only administrative 
remedy open to appellant is under the Act of 1943, and if 

i 
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the Secretary will not exercise his authority thereunder, 
there is no recourse than to the Courts. Incidentally, it will 
be observed that appellees complain that appellant has not 
exhausted her “administrative remedy” before the Secre¬ 
tary, footnote 4, page 17, while earlier on their same page 
they assert in effect that appellant has no administrative 
remedy—that the Act of 1943 “gives no right to any indi¬ 
vidual to require action by the Secretary” and “merely au¬ 
thorizes him to act if he shall find certain conditions to 
exist”. Either the 1Q43 Act grants a right to citizens for 
consideration of their claims by the Secretary which can be 
legally enforced, or there is flo administrative remedy at all 
to be exhausted. 

As to footnote 5, appellees’ page 17, it appears from the 
admitted allegations that F. A. Silcox, Chief of the Forest 
Service at the time of these transactions, after threatening 
appellant and the Miss-Wis Timber and Land Co. with con¬ 
demnation proceedings if they did not sell, assured them 
that in such acquisitions in that area, all former owners 
would be treated equally in the matter of mineral rights, 
in that none would be permitted to reserve for more than 
ten years; that as neither appellant nor the company was 
financially able to enter into litigation with the United 
States, they decided (following such threat and assurances) 
to grant options as requested, and later sold or agreed to 
condemnation at the inordinately low prices shown; that re¬ 
cently it has been learned that certain other corporations 
and individuals whose lands in Mississippi were so ac¬ 
quired in that area were granted mineral reservations 
therein for 30, 50, or 100 years, or even in perpetuity. 
(App. 7-10) As hereinabove indicated, it is the mineral in¬ 
terests in these lands which are also importantly involved 
here. 

Also, appellant and the Miss-Wis Timber and Land Co. 
assumed that the transactions in question were legal, and 
that the Weeks Act, under which they were conducted, was 
valid, and that, as required in that Act, the Legislature of 
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the State of Mississippi had consented to the acquisition, of 
such land by the United States for the purpose of preserv¬ 
ing the navigability of navigable streams. However, Ap¬ 
pellant is now advised by counsel that the Weeks Act is ijm- 
constitutional and that, accordingly, the transactions sire 
invalid. But there is the further situation that irrespective 
of such question of constitutionality, and even assuming 
that such Act is constitutional, appellant now learns, as Jan 
actual fact, that the Legislature of the State of Mississippi 
never gave its consent to such acquisitions by the Unitfed 
States for the purpose of preserving the navigability !of 
navigable streams, as required, (App. 11, 12), and qu|te 
obviously does not intend to do so. (App. 13; Brief, 23-27) 

Therefore, contrary to appellees’ assertion (footnote, 
page 17), it appears clear that the record title was acquired 
through mistake or misunderstanding or error. 

In Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 S. (j)t. 
698, 47 L. ed. 1074, cited by appellees, page 17, the Court 
held in part, 190 U. S. 324, 325, that as the Secretary of In¬ 
terior had “jurisdiction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as he thought tjie 
law was # * *” (Italics supplied), which supports appel¬ 
lant’s aforementioned contention as to the ministerial duty 
in the Secretary of Agriculture to exercise the authority 
lodged in him under the 1943 Act. Wilbur v. United States, 
281 U. S. 206, 50 S. Ct. 320, 74 L. ed. 809, cited by appellees, 
page 17, holds, inter alia, that “Mandamus is employed to 
compel performance, when refused, of a ministerial duty, 
this being its chief use. It also is employed to compel ac¬ 
tion, when refused, in matters involving judgment and dis¬ 
cretion. * # *■” 281 U. S. 218. United States v. Wilbur, 2§3 
U. S. 414, 75 L. ed. 1148, 51 S. Ct. 502, cited by appelleep, 
page 18, concerns the application of the provisions of tlje 
Mineral Leasing Act of February 25,1920. The Court held 
(283 U. S. 414) that its Section 13, by which the Secretary 
is authorized to grant prospecting permits for discovery 
and exploitation of oil deposits belonging to the United 
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States, is susceptible of a construction that it leaves the 
Secretary a discretion to reject, or refuse to receive, all ap¬ 
plications for such permits, by a general order made in 
pursuance of a policy of the President to conserve such 
deposits. No such general order appears in the case at 
bar. Moreover, the cited case establishes a “difference be¬ 
tween applicants for mere privileges and those persons who 
because of expenditures, or otherwise, deserve special con¬ 
sideration”. (283 U. S. 418) (Italics supplied) For reasons 
hereinabove submitted, of mistake, or misunderstanding, 
or error, it is believed that applicant, and those whom she 
represents, come within the latter class. Ducker v. Butler, 
70 App. D. C. 103,104 F. 2d 236, cited by appellees, page 18, 
holds, inter alia, (238) that the Secretary of the Interior 
was required to exercise judgment and discretion in per¬ 
forming his duty, and that in so doing his action may not 
be controlled by the Court; and does not appear as author¬ 
ity that a Government official may not be required to per¬ 
form his duty—not in a certain manner—but simply to per¬ 
form it. 

Discussion of certain of the issues present in the case at 
bar, and of many of the decisions cited in the briefs, appears 
in “Suits Against Government Officers and the Sovereign 
Immunity Doctrine”, one of the leading articles in the Sep¬ 
tember, 1946, issue of the Harvard Law Review. Appellant 
contends that on analysis the only consistent philosophy for 
the sovereign immunity doctrine is the one which weighs 
any consequences to a sovereign of litigation threatened 
from the citizen, and the interest of the law and the courts 
in the protection of the citizen’s right to be free from the 
consequences of unconstitutional or unlawful actions by ' 
agents of the sovereign. Such philosophy finds expression 
and support in the above article, pages 1080, 1081, as fol¬ 
lows: 

“In those cases in which it is alleged that the defendant 
officer is proceeding under an unconstitutional statute 
or in excess of his statutory authority, the interest in 



the protection of the plaintiff’s right to be free from 
the consequences of such action outweighs the interest 
served by the sovereign immunity doctrine. Moreover, 
the Government cannot justifiably claim interference 
with its functions when the acts complained of are Un¬ 
constitutional or unauthorized by statute.” 

CONCLUSION. 

It is urged that appellant has abundantly met the pre¬ 
scribed tests of the decisions considered in appellant’s prin¬ 
cipal brief and discussed again here; that her allegations 
of want of authority in the appellees are well sustained a^id 
sound, and that the appellees should be required to answer. 

Respectfully submitted, 

John Wattawa, 

1317 F Street, N.W., 
Washington 4, D. C., 
Attorney for Appellant. 
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Robert M. Rieser, 

One West Main Street, 
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Of Counsel for Appellant. 


